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The generally accepted model of rational choice in micro-
economics, decision theory, and management science can be succintly
descrilked as follows: a decision maker, possessing certain re-
sources and faced by a given set of constraints which define his
feasibility domain, chooses'fqom the feasible alternatives, the

~one that maximizes his utility function.

In the tradition of Paretian welfare economics, choice situ-
ations facing an entire society are modelled in an analogous way:
the policy maker attempts to maximize a social welfare function
W =W(U1,...,Un)which depands positively on individuals' utility
levels,BW/aui >0 for all i, subject to a transformation constraint
T relating the goods and production factors on which the individ-
val utilities depend. Maximization of W subject to the cendition
T =0, specifies the welfare ovtimum in terms of the amount of
each factor to be provided by each person, and the volume of each
good to be consumed by each person. In this view, maximization
of welfare is the goal of policy, and manipulation of constraints
on individual choice, the method used by the policy maker,

Whatever their value for some classcs of public decisions,
this model of rational choice and the correspending view of policy,

are inadequate, if not actually misleading, when applied to pro-

“Paper oresented at the International Savironmant (onifnroncs ¢ vin-
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blems of public regulation. A basic assumption of the model is
that the rules defining the constraints within which private trans-
actions can take place are determined exogenously;no bridge exists
between the economic bhehavior of the groups affected by the requ-
lation, and their behavior as participants in the political pro-
cess through which the constraints are established.

However, it is a fact, and one of crucial importance for un-
derstanding those aspects of environmental policies to be dis-
cussed in this paper, that in pursuinqg their goals, people not only
act within a given set of constraints, but will also strive to modi-
" fy these constraints in their favor, using whatever means are a-
vailable to them (of course, their attempts to modify some constraints
will take place within .limits set by constraints of a higher order),

Thus, realistic models of rule making processes, must be ex-
pressed in the form of what Buchanan (1972) has called "closed
behavioral systems”, in which individuals and groups are not arti-
ficially separated from the decision processes that set constraints
on their behavior, ,

The first elements of a theory of closed behavioral systems,
or, more specifically, of a theory of institutional choice, have
emerged in the last ten or fifteen years. Buchanan and Tullock
(1962), Buchénan and Tollison (1972), Olson (1965), Posner (1974),
Goldberg (1974), may be mentioned among the major contributions
to the theory. What is common to these different theorists, whose
viewpoints are ccrtainly not homogenous and whose policy conclu-
sions are often contfasting, is their interest in studying the
behavior of people tho, in pursuing their own self-interest, try
to influence the public choices of institutional constraints,

These constraints, once adopted, apply to all members of the
conmninity or to well-defined sections of it. Institutional choice
differs from the kind of choice situations traditionally consid-
ered in economics, since the consequences of the adoption of a
given svstem of institutional constraints cannot be assessed in
relation to a single decision, but must be evaluated with respect
to streans of future decizions made bv a varicty of meve or leas
auton.ious aqents, Morveover, individoals and grouvs ¢ noet valun
diffoerent decision-making arrangements only on the basis of tha
dircct bhenefits vhich they exmect to receive., A particular'in«

stiuviticnal {rasosork will cooard coas rescanets U Ly, Voo o,



organizational capabilities, knowledge, authority) more than
others. Therefore, people will attempt to have their affairs
governcé ﬁy rules that revard the resources with which they are
relatively well endowed (Goldberg, 1974). In turn, the differ-
ential effects on group resources, or the possibility of creation
of new resources (as in the case of the provisions of recent en-
vironmental leqislati%n in the United States for financing public
participation in staﬂdard sptting and other regulatory activities)
tend to produce sianificant modifications in the incentives and
techniques of coalition formation.

The question of the appropriate governmental levels to which
different measures of pollution control should be entrusted, has
received a good deal of attention in the literature. Recent eco-
nonmic theorizing on "optimal decentralization" and "optimal allo-
cation of jurisdictional responsibility"™ (Olson, 1969;Bish, 1971;
Oates, 1972), with its emphasis on the correct matching of func-
tions and institutions, and on peoples' different hehavioral re-
sponses to different jurisdictional frameworks, is obviously re-
lJevant in this connection. But potentially even more significant
is.the insight offered by the theory of institutional choice, that
people will not only adapt their behavior to the existing juris-
dictional rules, but will actually trv to modify jurisdictional
lines or. to bring about allocations of jurisdictional responsi-
bilities which, in their own opinion, will best serve their in-
terests. Many examples of such jurisdiction-changing behavior
can be observed in the environmental field, and some will be dis-
cussed later on in this paper. _

Even this sketchy ??? non riqgorous presentation of the theory

of institutional choice is, I believe, sufficient to mark the
difference hetween the institutional-choice approach, and what
has been called the naive view of the reaqulatory process (Free-
man and Haveman, 1972). 1In this view, the policy make establi-
shes rules and requlations to govern the behavior of the requla-
ted and to furtl.er the public interest., The threat of sancticens
L5 tiwught to e suificient to detor violations;but Lf any ociusd,
it is assumed that violators are auickly brought to trial. As
this paper attemots to show, the institutional-choice approach

con faal satisfacteorily with semna arucial acnects of oaviros-
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mental policy which are difficult to explain and may even appear
paradoxical, in the naive view of rule-making and in the closely
related "public interest" theorv which is implicit in most eco-

nonic discussions of environmental issues.

II

Fconomists have shown that effluent charages, i.e. penalty
taxes on the amount o€f poliution produced, are superior to other
tools of environmental policy in terms of effectiveness, econo-
mic efficiencv, and of other relevant criteria. Vet, hoth in
Furope and in the United'States, environmental leagislation re-
lies almost exclusively on the inferior tools, and in particu-
lar, on direct requlation‘and/or effluent standards. Unless we
are willina to assume that leaislators and administrators, and
their advisors, are totallv unawvare of the abundant scicntific
literature on environmental problems, we are faced here with a
situation vhich cannot be easilv explained within the framework
of an oncen behavioral svstem. However, a simple and reasonable
explanation presents itself as soon as the model is "closed"
by including the interests and institution-chanaing strateqies
of the rcgulated.

Bnut before attemptinag a rational reconstruction of observed
bechavior alona these lines, it is desirable a) to discuss more
fully the different tools that are availahle to the policy maker,
and in particular, the nature and limitations of standards;and
b) to review the main arguments used to establish the superior-
ity of ecffluent charges. This will be done in the pfesent and
in the next section.

In the context of environmental nolicies, we can distinguish
three types of standards: ambient (or environmental ocuality)

standards; effluent (or emission) standards; technical stan-

(1Y T RHave meonzioged only ooosositions of nore immediate relewance
to the aquesticons treatod on this psper. For more extensive
discussions and bibliocrarhical references, see in particular

Bushanan and Tollison (1972) and Golherc (19074)




dards, or standards of aood practice. Ambient standards
express in a quantitative form ' the qualitative goals of an en-

vironmental program. For instance, i f the goal of the program
is to achieve water suitable for recrcational purposes, the am-
bient standard may prescribe that the dissolved oxygen (DO) con-
tent of the stream be above x. per cent, at least y per cent of
the time. Effluent stindards, on the other hand, state how much
of certain types of pollutants are allowed from any given source,
where the exact amounts are often determined in a way to achieve
the pollution abatement goal set hy an environmental standard.
The use of the technical standards in environmental policy
can perhaps be best understood by way of examples. Thus, the
U.S. Federal Water Pollution Control Act of 1972 (PL 92-500;the
so-called Muskie hill, as amended) requires that industry apply
the "best practicable" treatment methods by 1976, and completely
elininate discharges of pollutants by 1981, if this can be done
"at reasonable costs". Should this turn out to be impossible,
industry rmust install the "best available" treatment fécilities,
"taking into account the costs", Similarly, in Sweden, in order
to get a license for a new investment that may have environmental

impacts, ,a company must prove that it has taken all measures that

arc "technically feasible" and "economically possible" (Maler, 1974).

As can be seen from these examples,. which could be easily
multiplied, it is not possible to use technical standards in pol-
icy making, without reference to other ccnsiderations, such as
costs. Even more is true: far from being objectively deducible
from technical and scientific data, standards always represent
an implicit evaluation of environmental conditions and, mediately,
of human life,health and well-bheing. This becomes obvious as soon
"as it is realized that in a world of scarcity and of technical
and physical constraints, trade-offs between levels of use of diff-
erent environmental media, cannot be avoided.

It is in fact clear that with given resources and technical
possibilities, higher levels of one standard inevitably imply
“lowoy levels for other standards,., For lascunce, Bish ocwandovds
of purity for air will entail, except {cr the possibility of re-
cycling waste material, lower levels of quality for water and land

4 —~ - o~ - U I f [P | 4 HEE ol
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environmental media. The force of this constraint has been

brought home to the most casual observer when the stringent requ-

lations recently imposed by air pollution ccontrol agencies in
many FEuropean and American cities have had the consequence of
producing tons of additional solid wastes which could not he ad-
equately handled bv the sanitation departnents.

The essence of the choice problem can he easily seen in
graphic terms. Suppose an environmental agency has to allocate
a given budget between water (W) and air (A) protection. Of
course, the restriction to these two media is dictated only by
the desire to use a 2-dimensional graphical representation (one
could interpret the vertical axis as indicating "other environ-
mental media"yY. Also for the sake of simplicity, I shall assume
that the quality of each of the two media is expressed by a
single scalar measure, sav, dissolved oxygen concentration in
the casc of water, so that the scale on the V-axis is defined in
terms of DO units (mag/l). With given budaet and technical possi-
bhilities, the agency can achieve either the quality level oW
(the technical optimum for water), or level OA (the technical
optimum for air), or any combination of conditions for water

and air shown along the possibility bhoundary AeW (Fiqure 1).

Insert Fiqure 1.here
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Notice that, under the hypotheses of this example, the choice
of the OW level for the water guality standard would be as dis-
astrous as a choice of 0A for air. Let ﬁs suppose that the pre-
sent quality levels for water and air are Wy and a4, respectively,
but that considerable pressure is being exerted on the agency to
raise the quality of the water to at least level wpy. The dia-
gram makes clear that the "need" for clearer water can be satis-
fied, under the assumed conditions, only by reducing the quality
standard for air (from aq to ars). In order to weigh the advan-
tage of purer water against the (opportunity) cost of foregone
cleaner air, one would have to introduce a utility indicator I,
whose level curves represent alternative conbinations of water
and air quality levels that are considered equivalent in utility
terms. The prescription would be then to choose the combination
of standards corresponding to the point on the possibility curve
(point e in Fiqure 1) at which the slope of the highest attain-
able iso-~utility line equals that of the AeW curve.

It is quite true that, so far, it has proved impossible to
construct utility indicators reflecting society's marginal evalu-
ations of different levels of environmental quality. But in the
present context, this is not as important as the fact, which fol-
lows from the preceding discussion, that any choice of environ-
mental standards represcnts, in the last analysis, an implicit
evaluation of the utility of human life, health, and well-being.

A number of other considerations bring out even more clearly

_the eclement of social choice inherent in standard setting. En-
vironmental standards may have sianificant distributional imnacts
and questions of distributional equity cannot be settled on tech-
nical principles. It is also obvious that environmental and ecc-
‘nomic conditions are subject to large statistical fluctuations.

Acceptable levels of risk and cost must therefore be decided upon

(2)

and this is largely a matter of political judgment. The question of

the scientific hasis of standards is also quite relevant here.

(2) Think, for examnle, of the massive shift to low-sulfur coal

which is cexpected in the United States in the near future as
a3 result ~f tha vnission vo-ntards o coal tenolom opoisoo

plants set by the Environmental Protection Agency.



The available scientific knowledge is usually insufficient to
specify even maximuwa or minimum levels for the standards;the

few relationships that have bheen worked out between pollution
levels and human health, are affected by very large margins of
error (Lave, 1972). Consequently, the policy maker typically
finds himself in a situation where he must choose among different,
but equally plausible, scientific hypotheses. Again, the choice

will be made on the basis of political and socioeconomic criteria.
I

This somewhat lengthy discussion of the nature of standards
is justified by their crucial role in environmental managemenﬁ.
Moreover, a comparison with alternative policy tools becomes
meaningful only after a clear recognition of the fallacy of the
wide-spread notion that standards can be set on the basis of
purely scientific and technical considerations. Indeed, the
popularity of standards dis not due to their "scientific" character
but, on the contrary, to an intrinsic vagueness, hidihg behind
a specious appearance of precision, which offers strategic ad-
vantages to the regulated, both at the level of standard setting
and in the process of implementation.

Besides standards, a number of other tools have been used in
practice, or discussed in the literature: outright prohibition
of activities and products suspected of causing particularly harm-
ful consequences; regulations, such as those imposed on the car
industry in an effort to reduce the level of pollutant excaping
from the engines, or the requirement that production processes be
used which are known to generate small amounts of residuals;
financial incentives to municipalities and producers for the
construction of treatment facilities; and unit taxes (effluent
charges), iwmnosed con pslluters in proportion to the amouvri of
damage caured. In addition to these forms of cclilective action,
solutions by voluntary action through bargaining and bribing have

bcen pronosed and defended as lcading to a Pareto-optimal allocation



of resources (assuming that bargaining is perfect, and disregard-
ing transaction costs.)
A detailed discussion of each alternative is outside the

(3)

scope of this paper In terms of frequency of applications

or of theoretical significance, regulations, effluent standards,
and effluent charges are by.far the most interesting methods of
pollution abatement, and for the purpose of the present dis-
cussion, it will suffice to compare these alternatives. In the
comparison, several properties will have to be taken into con-
sideration: effectiveness in reaching prescribed levels of
environmental quality; economic efficiency; monitoring and en-
forcement costs; informational requirement:s; flexibility; in-
fluence on technological innovation; political feasibility. The
conclusion will be that, generally speaking, effluent charges
perform at least as well as, and in many circumstances definitely
better than, the other alternatives with respect to all the criteria,
except political feasibility.

The use of regulations requiring polluters to install waste
treatment facilities and to adopt production processes which are
supposed to generate small amounts of waste, has been justified
by the argument that effluent standards and effluent charges may
involve high costs of monitoring the waste flows. It is clear,
however, that the regulatory approach deces not solve, but only
evades the problem of monitoring costs. Indeed, if a firm is re-
quired to make certain investments in treatment facilities, but
neither the operation of the plant nor the waste discharges are
supervised by the authorities, the firm will have strong incentives
to save on the operation of the waste treatment equipment. ‘Thus,
some form of monitoring of waste flows would be required in any
case.

Econonic efficiency reguires that the marginal cost of pollu-
- tion abatenent pe the same for all polluters. ©Tffluent charcges

(3)For more extensive treatments, see e.g. Davies and Kamien (1¢€9),
and MZler (1874).
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satisfy this condition (see below); but since choice of the
optimal processes to be used by the firms requires detailed
technical informations which are not usually available to public
agencies, it appears highly unlikely that a regulatory approach
may achieve the desired level of abatement in an economically
efficient manner. Also, di;ect regulations, and the concomitant
mechanisms of administrative control, offer no incentive to the
producers for the search and adoption of new techniques for waste
" treatment, recycling, and saving of natural resources.

Effluent standards are generally superior to direct regula-
tion, especially if used in conjunction with ambient standards,
but in most circumstances of practical interest they do not per-
form as well as effluent charges. 1In comparing these two tools
of environmental policy, I shall assume that a set of ambient
standards, fixing the levels of environmental quality to be reached,
has already been determined. A most important property of effluent
charges, which is not shared by standards, is that they achieve
the specified level of the quality standards at minimum social
cost. In other words, a system of appropriately chosen charges
satisfy the condition of econonic efficiency. Formal proofs of
this proposition can be found in the literature (Baumol and Oates,
‘1971; Ma8ler, 1974), but an intuitive argument can be easily supplied.
A cost-minimizing firm, faced by a unit tax on its emissions, will
reduce such emissions until the marginal cost of further reductions
is equal to the charge. Since all producers in a given area are
subject to the same tax, the marginal cost of reducing a given type
of pollution will be equal across all activities. Hence, it will
be impossible to reduce the aggregate cost of the specified reduc-
tion in pollution, since any alteration in the pattern of pollution
achieved by the charge (assuming that it has been set correctly),
would involve an increase in the pollution level by one producer,
che value of wiiich to the preducar would be less than the cost of
the corresponding pollution raiwcticn v scme othaer fiim.

In a cense, the performance of effluent charges with respect

£

to econcmic ef{ficiencey and to effectivensss, is the oppocite of
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that of effluent standards. Given a seﬁ of ambient standards

and appropriate enforcement procedures, environmental standards
can always be calculated so as to satisfy the environmental ob-
jective; but there is no way of knowing that the objective is met
in an economically efficient manner. On the other hand, for any
given level of effluent charges, the resulting reduction in pol-
lution is achieved at least cost, but there is no guarantee that
the chargyes are sufficient to meet the environmental standards.
However, any violation of the ambient standards will be quickly
detected, and in this case, it will suffice to raise the effluent
charges until the standards are satisfied.

The information necessary to set correct effluent charges is
never greater than that necessary for effluent standards, and in
many situations it will be actually less. This follows from the
fact that in order to calculate optimal effluent charges, it is
sufficient to know the aggregate volume of waste flows from the
different pollution sources, while the total volume must be dis-
aggragated in order to establish effluent standards that will
achieve the same waste reduction at the same cost as effluent

4 s . - .
(%) when random variations in waste flows are considered,

charges.
the superiority of effluent charges over effluent standards becomes
even more pronounced. A system of charges requires less statistical
information (specifically, the probability distribution of total
waste flow, rather than the distributions of the waste flows for
each source of pollution) and, in addition, the prospects of
effective enforcement are better. Indeed, in situations character-
ized by large random variations, it will be easy for a firm to main-
tain that the standards could not be met because of unforsseable
circumstances (5). Such argument would be completely irrclevant
under a system of charges, for in this case, firms are allowed to

discharge any amount of waste for which they are prepared to pay.

(0 e .. L C o
VYCEL bewer (1974), especially pp. 204-207, for some qualificutions

to this statement.

(S)In theory, at least, this difficulty could ba overcome by the
use of mrahxidbilizshic standarde,.  For an anzreach to stochosntic

standard sotoing, <. Nugceac {(14735) .,
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Finally, it is obvious that firms subjected té a tax on
pollution have strong incentives to discover and use new tech-
nologies for recycling and waste reduction, while no such in-
centives exist under the effluent standards approach, as long as
the standards can be met by presently available technology.

Iv

In spite .of the superiority of effluent charges, existing
environmental legislation is based essentially on standards and
regulations, supplemented by generous amounts of subsidies to
industries and municipalities for the construction of waste treat-
nent facilities. Thus, under the U.S. Water Quality Act of 1965,
the states are required to establish water quality standards (which
must be acceptakle to the Environmental Protection Agency), and to
determine the maximum amount of discharges compatible with the
standards. Licenses are then to be issued, limiting discharges,
in total, to this maximum. The Water Pollution Control Act of
1972 goes even further in this direction, since it "essentially
ends the use of water quality standards as the measuring rod
for performance and substitutes standards or regulations recgarding
effluent control and treatment" (Freeman and Haveman, 1972).

This development is all the more revealing since "[m]uch of the
pool of expertise in the scientific and technical professions
from many specialized fields such as engineering, law, economics,
chemistry, physics, ecology, limnology, hydrology, cceanography
and others was tapped to provide the necessary background and the
correct guidance for the Federal government in this undertaking"
(Sager, 1975).

The same regulatory philosophy permcates the 1967 Air Quality
Act (see in varticular its Title II: Nationz2l Ewmission Standords
CAct), the 1972 Noise Control Act, and tho 1974 Su<- uinking uter
Act. In Euvrope, too, national legislations and preoposed regional
environmental pclicies, such as the program agreed upon by the

Jof -~
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governments of the mcember states in Novewber, 1973, rely aliost
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exclusively on a regulatory approach.

This approach is favored not only by legislators and bureau-
crats. Large industrial polluters have strenuously objected to
the introduction of effluent charges, and when some form of pol-
lution control.seemed unavoidable, they have systematically
.favored the use of standards, licenses, and quotas. Industry
representatives have arqued that the purpose of "punitive levies
on pollutants discharged"” is not pollution abatement, but re-
venue and "ultimately, a control over the national economy"”
(Kinney, 1971). While leading representatives of the business
community have stressed the weak points and the alleged "fallacies"
of a system of effluent charges (Lumb, 1971), industry has been
told that "[p]roperly administered, government regulations and
standards can expand market opportunities™, and that "the net
effect of government regulation can be to express, through politi-
cal processes, fragmented demand that individual consumers cannot
effectively express in the market place” (Quinn, 1971).

" The somewhat paradoxical preference of private industry for
government regulations, rather than an impersonal and automatic
system' of taxes which minimizes interference with the normal
operations of the market, appears to be shared also by environ-
mentalists and consumer advocates, often with the same arguments.
In particular, the view of effluent charges as a "licence tb
pollute” has been e?g$used both by environmentalists and by

business spokesmen.

(6)"As a general rule, I believe effluent fees are unacceptable.
They are merely payments for the right to continue polluting.

" A tax on sin cannot justify the sin", Harold Passer, as quoied
in Lumb (1971). Harold C. Passer is Assistant Treasurer of
Fastman Kodak Co.
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A moment's reflection on basic economic principles is sufficient
to show the inconsistency of this slogan, but what is not always
realized is that standards are open to the same criticism. For
instance, local authqrities can set ambient or effluent standards
which, while formallf satisfying national standards, would in fact
cause a deterioratioﬁ of eqyironmental quality. Actual examples
of this have been observed in the United States where, under the
environmental policies of some states, the water-quality stand-
ards "had become, in effect, a way to license pollution”, by
permitting actual lowering of quality of some untouched streams
(Ridgeway, 1970).

The low political feasibility of a tax on pollution is directly
related to its very virtues: its effectiveness, the little room
it leaves for administrative discretion and bargaining, its im-
personal and automatic character, the high visibility of the
decision concerning the level of the charges to be imposed. By
contrast, standards and public regulation offer important strategic
advantages to all the major participants in the regulatory process.

As Buchanan and Tullock (1975) show, under a system of emis-
sion charges a firm necessarily incurs short run losses; whether
it remains in the industry, or shifts its resources to other
uses, it will incur a loss in the present value of its potential
earnings stream. But under direct regulations assigning pro-
duction quotas to existing firms, net profits may be present even
for the short term, and are more likely to arise after adjustment
in plant capacity. In fact, public rules and standards may pro-
duce results that are similar to those of a policy of carteliza-
tion or of oligopolistic coordination (Goldberg 1974; Buchanan
and Tullock, 1975).

But probably more important than the direct economic benefits,
1s the possibility that industry has to intervene in the regqulatory

and standard-setting processes.



-15-

"It has been the practice in air pollution control
legislation to give substantial representation to
the industries that were the most serious polluters.
For many years, membership in standard sectting
boards in many of the states was based on something
of a tripartite formula, with industry having ap-
proximately one third of the seats and with the
public, labor groups, and professionals with
specific knowledge or, interest in air pollution
technology holding the other two thirds. Most

of the professionals who were likely to be know-
ledgeable in air pollution control matters, how-
ever, were either employed by industry or were
closely identified with industry's point of view.
Consequently, many states' air pollution control
agencies were for a long time industry-protection
oriented, and would not recommend air pollution
control measures that were costly or otherwise
objectionable to industrial polluters ........
Provisions that regquire the agency to set air
pollution control standards, taking into account
"economic feasibility", were especially likely

to result in standards that permitted economic
factors outweigh the claims of public health"
(Grad, 1973, p. 329).

A similar situation holds in the case of water pollution
control, where hoards charged with standard setting functions
include representatives of the interests most directly concerncd
with the regulation of pollution.

"It is likely that in water pollution standard setting
agencies, just as air pollution standard setting agencies,
the presence of industry board members has hindered the
regulatory effort by at least as much as it has advanced
it...... The presence of certain political and economic
pressure 1is clearly visible on the face of certain of the
water pollution control statutes. Thus, for example,
Pennsylvania makes its act avplicable only to sewage and
exempts from coverage all wastes for coal mines, tannery
and municipal sewsge systems existing at the time the

act was passad" (Grad, 1973, p. 332).

In spite of a gradual mové towards the establishment of the
responsibilitices for standard setting at higher levels of govern-
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still residcs largely with thz lower level of the govermment
hierarchy. 7This dual arrangem=nt can be easily exploited by

tightly orcdanized interest grouvs. However stringent the
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standards may be set by national or regional authorities, local
enforcement is likely to be lenient when close supervision could
result in restricting the activities of important local enployers.
Polluters can further reduce the chances of effective enforce-
ment of environmental standards by suitable modifications of
jurisdictional boundaries. Such institution-changing behavior
can be observed, for instance, in the United States. According
to Grad (1973, p. 332).

"there are even a number of instances on record when

inventive owners of manufacturing establishments com-

bined to incorporate industrial enclaves as cities or

villages, as a defensive measure against the imposition

of pollution controls. Thus a highly industrial area

with a day time working population of several thousand

persons and a night time population limited to a few

watchmen may effcecctively celiminate the possibility of

having environmental pollution controls enforced against

them".

Citizen groups can also expect to derive greater advantageé
from the regulatory approach to pollution control than from a
system of effluent charges. To a considerable extent, these
advantages follow from the possibility of public participation
in standard setting and other regulatory activities, and the
resulting rewards for the resources with which such groups are
relatively well endowecd (votes and other means of political
influence, special connections with opinion-forming media, etc.).
The 1972 Federal Water Pollution Control Act is a good example
of the benefits which environment-minded citizen groups can get
under a regulatory approach. Section 101 (e) of thié Act, as
amended, requires. the Administrator of tﬁe Environmental Pro-
tection Agency, 1in cooperation with the states, to develop and
publish regulations specifying minimum guidelines for public
participation, and assist public particimation in the develop-
mont, revisie:n, and enforcement oFf any regulation, standard,

fluant lindtation, plan or program established by the Ad-

ministrator or by any state under the act. Responding to
G

suggestions made by citizen groups, the vroposed regulations B
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have been strengthened to the point'of indicating that a Regional
Administrator may reject a plan or grant application if he finds
"inadequate participation".

Under the regulation, each ageﬂcy must make available for
public reference waqer quality reports and other relevant data,
such as grant and permit applications, permits, effluent discharge
information, and compliance schedule reports. Public effort in
reporting violations of water pollution control laws is also
encouraged; An explicit "Summary of Public Participation”, to.
be reviewed and evaluated by the Administrator of E.P.A., by
regional administrators, or by other approving officials, must -
be submitted (a) in the case of regulations and standards re-
quired to be published by the Administrator in the Federal
Register or required to be published by a State agency in an
official form; (b) in the case of statewide or areawide plans;
.and (c) in the case of applications for grants for construction
projects. . ,

The 1972 Act also requires that public hearings be held prior
to the establishment of any effluent limitation standard, and
in the process of periodic reviews of the water quality standards.
Public hearings are nét the only form of public participation
envisaged in the 2Act. Advisory boards and workshops are other
‘participatory mechanisms. Their costs are treated as allowable
expense under federal construction and planning grant regulations.
For instance, 75% of the cost of a workshop connected with a
specific project can be covered by the Federal Government.

If one regards legislators and anministrators as the
custodians of the public interest, it is indeed difficult to
understand why they, at least, would not be willing to give a
try to a promising policy tool. 1If, on the other hand, one
assumcs that policy makers, too, act in their own self-interest,
the reluctance to use effluent charges in environmental legisla-
tion, and the preference for standards and regulation, become

nuch more understandable.
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A system of effluent charges leéves too little room for
the shifting of responsibilities to lower levels of government,
for administrative discretion, and for bargaining. The crucial
decision on the leve# of the charge to be imposed is not subject
to ambiguous interpretations or to half-hearted implementation
at the local level. There.is a clear-cut criterion of per-
formance: if the desired level of environmental quality is not
being achieved, the rates should be increased. Because effluent
charges are "nearly unavoidable and unevadable" (Laska and
Gerba, 1973), it is impossible to hide the costs of pollution
control, or to transfer them to the weaker and less organized

groups of the community.

The situation is quite different under a regulatory approach.
In this case, the desire to postpone difficult decisions, or to
delegate them to lower levels of government, can find ample
justification in political traditions, in the demands for public
participation, and in the legal and administrative characteristic
of the rule-making and impleméntation process. A fragmented de-
cision making system, minimizes the chances of alienating power-
ful sections of the policy maker's constituency. Thus, as an
American legal expert has observed, "federal enforcement against
persons who violate standards is not only infrequent but is viewed
as a rather extraordinary measure", because of the "disjunctiveness",
both on the level of standard setting and of enforcement procedures,
among federal, state, and local pollution control programs (Grade,
1973) . Considerable advantages can also be derived from the possi-
bility of favoring ecornomic interests through subsidies hidden in
tax depreciation formulas or municipal cost-sharing programs, and
through the granting or withholding of discharge licenses (or sectt-

ing discharge limits).
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In this paper I have tried to show that'environméntal policies
cannot be understood without taking into consideration the self-
interest of both regulators and regulated. Analytical models that
exclude peoples' attempts to modify the institutional constraints
within which they will have to act, are of limited usefulness, not
only on a descriptive, but also on a prescriptive level. Any
serious attempt to modify tﬁe rules of the regulatory game so as
to favor the use of better policy tools, must pay attention to
the incentives of the different players to favor or oppose alternative
institutional arrangements.
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