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Abstract

What role do state and norat actors play in the in the negotiation process on the
protection of human rights in the Southe@sian region? Is there an interaction
between both types of players or is the ASEM Dialogue still dominated by state parties?
And does the discussion of human rights witthe ASEM Dialogue actually lead to

more protection of these rightsthin the region of Southeast Asia?

These are the research questions | haeel tio answer in this paper on the ASEM
Dialogue as an example of multilateralteimational negotiation. Human rights are a
controversial issue and have causedoanetimes troublesome relation between the
European and East Asia continents. TheeacdsBurma/Myanmar is a clear example in
which both sides were, more or less, clear oppts1 The reason for this is that the East
Asian states have tried to keep the issubumhan rights off the official ASEM agenda,
while the European states were in favoudeéling with the issue in the Summits. Non-
state actors, like non-governmental organisetinave held parallsessions on general
issues on the ASEM agenda, but have also organised specific meetings on human rights
issues. Asian states have tried to prevbkese parallel sessions from taking place, and
have limited the possible role of non-govermta¢ organisations in general, using a
similar argument as for preventing the human rights dialogue. Despite these restraints, a
slow increase in the role that NGOs can play in the region is occurring. The ASEM
Summit can function as a legitimization foreie non-state actors to increase their
influence. And the Europeanagts should use this trend to get the issue of human rights
discussed during the Summits, by letting the NGOs lobby for it. Through this
interaction with European states, NGOs @racrease their effectiveness and hopefully

increase the level of human rights protection.



Acknowledgments

| would like to thank the PIN Steering Committee and the [IASA staff for providing me
this wonderful opportunity to do researdébar three months in an inspiring and
encouraging environment.



About the Authors

Simone Eysink works for Clingendael’s Dyphatic Studies Pragmme. She develops

and coordinates diplortia training courses in international relations for various levels

of Indonesian diplomatic staff. Her acade background refers to the universal and
regional protection of human rights, with a more recent focus on the Southeast Asian
region. She is furthermore specialised in the legal conditions of humanitarian
intervention and worked as a consultant as ibsue regarding the Kosovo case. Before
joining the Clingendael Institute, Simone worked for the Dutch Human Rights Institute,
the Carnegie Foundation and the Institute for Environmental Security. She is a active

member of the Dutch section oktlnternational Commission of Jurists.



The Interaction between State and Non-state Actors
The Role of Human Rights within the ASEM Dialogue

Simone Eysink

I ntroduction

On 26 July 2005, the Burmese military junta decided to abandon the option to become
the president of the Association of Swoedst Asian Nations (ASEAN) in 2006, which
would have consequences for the presiding hosting of interrnenal discussion fora

like the Asian Regional Forum (ARF) and the Asian Europe Meeting (ASEM). With
this decision, it prevented a diplomatic diftance from exploding and destroying the
relation between the (Soutlijast Asian nations and their European and American
counterparts. The Americans st@tthat they would boycott the next meeting of ARF if
Burma/Myanmar would preside ASEAN. Moreover, several member states of the
European Union declared themselves tapainst the participation of Burma/Myanmar

in the Summits of ASEM, which are an example of the process of multilateral
negotiation attended by the heads of stateé government of the participating states
from Europe and East Asia. This issue was disturbing the relation between both
continents from the moment the SoutheasaAsountry was adopted in the association

of ASEAN in 1997. This matter is not pernaatly resolved by the above described

decision of Burma/Myanmar, though.

The issue that was at stake here is the regime of the military junta of Burma/Myanmar,
which seized power through a violent coupad which is known for the violation of

fundamental human rights. The junta i$ing since 1988, restricting various civil and



political rights, controlling public and privatiée of the population entirely, resulting in

the economic and political exhaustion of tleeiatry. The issue of the violent regime of
Burma/Myanmar and the problems involving pirticipation in the ASEM Dialogue is

just an example case of the troublesomatien between the member states of the
European Union and the countries in EAsta regarding the controversial issue of
human rights. Apparently, both regions have a different understanding of the issue, the
contents, the consequences #rmrealization. This has lead to a difficult relation in the
past, especially at the negotiation table. The Asian states often try to keep the Dialogue
focused on economic and maren-controversial political is&s, while their European
counterparts have tried to insert the issue of human righésreason for the latter to do

so is that most European states consider the level of human rights protection, which is a
universal obligation according to them, to be somewhat diminutive in the region of
Southeast Asid.But has the fact that the European states try to put the issue of human
rights on the agenda of the dialogue insezhthe level of protection in the region of
their Southeast Asian counterfs® And what role do non-state actors play in improving
the level of human rights protection through multilateral negotiations? In other words:
what role do state and non-state actors playe negotiation process on the protection

of human rights in the Southeast Asian oggiin particular regarding the example case

of Burma/Myanmar?

In order to answer this question, theogass of multilaterahegotiations and the
interaction between state andn-state actors in this matterll be analyzed, applying

this theoretical literature to the ASEM Doglue in general and to the issue of human
rights in specific. Then, the third chaptentinues with a discussion of the role of non-
state actors, especially ngovernmental organizations, in the protection of human
rights in general, and applied to the region of Southeast Asia. Finally, the analysis of
multilateral negotiations, the role of states and NGOs in human rights protection and the
functioning of the ASEM Dialogue regardifgiman rights is applied to the matter of

participation of Burma/Myanmar, foleed by several concluding remarks.

! The reason why the focal area is limited to Southeast Asia is the fact that this region is easy to define,
because of the functioning of ASEAN in this part of the Asian continent. Besides, the member states of



1. Multilateral negotiations: therole of state and non-state actors

A. The complex process of international multilateral negotiations

The traditional vision on the internationalgogiation process is one of a collection of
various situations in which sovereign parties come together to come to a desirable
solution? The process of the negotiation, andcitsnplexity, is coloured by the amount

of parties partipating in the finding of a solution. Before considering the amount of
parties in the process thoughisiimportant to define the concept of “party”. According

to Larry Crump and lan Glendon in tharticle on the complexity of multiparty
negotiation, garty is a participant in a conflict, who has the authority to take a decision
or decisions and who is abl® communicate such decisiohBoth aspects are
intertwined and are important to distinct a party from for instance an agent or a
negotiator. The latter are instruments tigb which the negotiation process can take
place, but who are not a participant in a conflict and who are, in their own capacity, not
able to take decisions.

Coming to the issue of the amount of partte an internationanegotiation process,
there is an important distinction to make between multilateral and bilateral processes.
The termmultilateral refers to a negotiation to whithree or more sides are connected,
while bilateral refers to a two-sided structure. Fen Osler Hampson compared

multilateral negotiations is his book with “coalition-building enterprises involving

ASEAN form an important part of the Asian part of the ASEM Dialogue, and thalylissied a form of
multilateral negotiation with their EU counterparts as early as 1972.

2V. A. Kremenyuk,The emerging system of international negotiationV.A. Kremenyuk (ed.),
Intrenational Negotiation; Analysis, approaches, issues, San Fransisco: JehmaidilSons, 2002, p.22
3 L. Crump, A.l. GlendonTowards a Paradigm of Multiparty Negotiatidn; International Negotiation,
volume 8, issue 2, September 2003, p.198



states, non-state actors, antérnational organizationd”This definition shows already

that there are different kinds of parties and these parties have a certain relation to each
other. In the case of multilateral negotiations, as compared to the bilateral type, the
relations are rather complex. Besides the primary parties involved, there can be third
parties, not directly pécipating in the conflict but with a certain interest in the issues at
stake. In the traditional view of multilateral negotiations, state parties are the main
actors, since they have the decision power and are the ones presenting the outcome to
their rank and file. This narrow view, howay is no longer valid in the rapidly
globalizing world. One of the main characteristics of globalization is that states have
become interdependent and in order to structure this interdependency, international
organizations are created. Besides these international organizations, multinational
corporations, interests grous;ademics, parliamentariansg.gplay a growing role in
influencing policy and thus theternational negiation processesThese other, non-

state actors can become a third party in such a process, influencing the outcome by
forming coalitions with the state parties invalvé®r they become even a primary party,
when they have a clear interest in the ésatistake. Since thend of the Second World

War, the amount of these non-state actwis grown rapidly. There are permanent
international institutions that deal with international issues of various nature such as the
United Nations. Besides, there are permanent international negotiation fora that deal
with specific international topics, such @ World Trade Organization (WTO) or the
North Atlantic Treaty Organisation (NATOResides, there are regional organisations,
dealing with issues concerning the specifigioa, such as the Association of Southeast
Asian Nations (ASEAN) or the European Union (EU).

There is almost a direct relation betweendheunt of parties in a negotiation process,
both state and non-state, and the possibility of reaching an agreement. The conclusion
that the higher the amount of parties, the lower the possibility that an actual agreement
will be reached is valid as long as the &ammount of parties also results in a large

amount of different interests. Besides, thiera difference in bargaining power between

* Fen Osler Hampson, M. HaNultilateral negotiations; Lessons from arms control, trade, and the
environmentBaltimore: The Johns Hopkins University Press, 1995, p.24



the parties: large states for instance have more bargaining power than small states and
state parties usually have more influence than interest groups. This power difference is
cause for the complexity of multilateral negotiations as well. The complexity is fuelled
by the difficulties in communication betwe#re parties involved. Tehmore parties are
participating in the process, the more difficult it will be to interpret the verbal and non-
verbal forms of communication. This latterpast is strongly influenced by cultural
differences between parties though. The npameies there are to a negotiation process,
the more these cultural differences could stand in the way of reaching an agreement.
These differences in culture can thus refer to the differences in behaviour during the
negotiation process, but also to the differences in position on certain issues, which
brings us back to the issue of heterogeneity of the interests in multilateral negotiation
processes. In the case of the negotiation between the European Union member states
and their Asian counterparts in the ASEMaldgue, the issue of human rights clearly
shows this difference of opinion caused by wagycultural interpretations of the issue.
While the European states tend to put ersgghan the protection of the rights of the
individual, for instance, the Asian states rather think of the rights of the community as a
whole. The justification for this position is that Asian culture is more collectively based,
while the Western cultures are more focussed on the individual. The issue of cultural
values in international negotiations is certainly interesting, but goes at this point beyond
the scope of this paper. The question that also arises here, and which will be dealt with
later on, is how far this culturanterpretation of human righis legitimate, in the light

of the agreed universality of the rights posed. In this case, it is hard to find a bridge for
this cultural difference.

One way of structuring the complexity of multilateral negotiations is through coalition
building. A coalition can be defined as “the unification of the power or resources (or
both) of two or more parties so that th&gnd a better chance of obtaining a desired
outcome or of controlling othersot included in the coalitior?”Coalitions are an

interesting option for parties that have aak bargaining power. For them, the costs of

® G. SjostedtEmpowerment of developing countries iniinggional talks; A strategy to make global
regimes more effectivan: PIN Points, Network Newsletter, volume 24, 2005, p.10
® Fen Osler Hampson, M. Hart, 1995, p.29



forming a coalition are lower than maintaining its individual membership to the
negotiation. A coalition is only effective if increases each member’s share of the
negotiated outcomeln order to form a coalition, a press of hard bargaining must be
followed in order to reach a common position, which might lead to a rather inflexible
disposition of the coalition in the generadgotiation. This stubboness may also be
caused by fixed ideologies and principles that are the basis of the cdaRtnctance

to leave these principles causes the inflexibility and can lead to less possibility to reach

an agreement, which is actually the opposite of the desired result.

Coalitions do not have to be fixed indefinitely though. It is possible that within an
already established coalitioparties cooperate on sonssues, but disagree on some
other. But even within a single party, it is possible that there is an internal dispute. This
was the case for instance in the position of the U.S. government regarding the treatment
of, again, Burma/Myanmar. As for its polioy the sanctions imposed on the country,

the Bush administration was quite clear. However, when it came to the diplomatic
pressure to be used torpeade the military junta in Rgoon to start the diplomatic
process of reform, the government in $hBgton had more trouble in defining its
position? Taking this a step further, single entities can develop into a bilateral
negotiation or even a multilateral negotiation, in the worst case scéhartis

scenario, however, will not occur in the case of states so quickly.

In order for coalitions to be effective and for managing and structuring the complexity
of the multilateral negotiation processes the role of the leaders in the negotiation process

is crucial. Since after the Second World Wanre international acte have entered the

" |dem.

8 One result of this stubbornness could be the fact that all parties remain in war with eachhath
stubbornness itself is a result of too much back-wards looking to find solutiordénto break this
spiral, a mediator could provide the parties with new, forward-looking insigisalSo I. W. Zartman,
Looking forward and looking backward on negotiation theoryl.W. Zartman, V. Kremenyuk (eds.),
Peace versus justice; Negotiating forward- and backward-looking outctar@sam: Rowman&
Littlefield Publishers Inc., 2005, p.295

° T. Malinowski,Human rights and U.S. strategy in Burma; Testimony by Tom Malinowski, Washington
Advocacy Directoron: Human Rights Watch, Human Rights news,
http://hrw.org/english/docs/2004/03/25/usint8228.htm

9. Crump, A.l. Glendon, 2003, p.201



battlefield, and the interests at stake have become more intertwined, the negotiation
processes have become less effective. The agreements are often criticized for their
weakness and their time consuming nattifEhis was certainly the case in the solution
chosen in the case of the participation of Burma/Myanmar to the Fifth ASEM Summit,
as will be described later as an example c8s®ng leadership is crucial for reaching

the desired outcome in such complex situations. The leadership of The Netherlands as
the Presidency of the EU at that momeiatypld an important role, but was not powerful
enough to reach one common view amongstElropean states, which resulted in a
rather weak compromise on the issue ofgh#icipation of Burma/Myanmar with the
Asian states. While the relationship between leadership and managing the complexity of
the multilateral negotiation process is still an area open for study, it is clear that
leadership in this respect requires certain qualifications for the complexity to be brought
back to manageable proportions. Some drtgnt functions of leadership in a
negotiation process are: agenda setting; creating awareness for the issues at stake;
creating solutions for (deadlocked) situations; and making dedlese functions
require, besides the skills to create these solutions and to negotiate deals,
communicative skills as well. Solutionsannot be found unless the interests and
differences are well communicated. Then, the solution has to be explained to the parties
involved. The same goes for the creationdefls. The whole negotiation process is
about active communication, both verbal ansh-werbal. Leadership requires a good

eye for both.

B. The ability of non-state actors to influence the outcome of the negotiations

As has been said above, the arena tériational negotiation processes has been
broadened beyond the scopestdite parties to include natate actors such as civil
society: non-governmental organisations (NG®s)individual paliamentarians,

1v.A, Kremenyuk, 2002, p.28

2 Fen Osler Hampson, M. Hart, 1995, p.43

13 Non-governmental organizations can be defined as “non-profit makingjiolent organizations,
which do not represent governments or states”. See: C. AABMNGOs enhance the effectiveness of
international negotiation?n: International Negotiation, volume 4, issue 3, March 1999, p.373



multinationals, etc. Civil society is a rather broad term, used freely by many, but
explained by only a few. Michael Walzerfuhed the term in his book on global civil
society as “the space of uncoerced human association and also the set of relational
networks — formed for the sake of family, faith, interest, and ideology — that fill this
space: This form of human association is afteegarded as a counter weight of the
state, since in the former association — a state is a form of association as well, if you
regard the philosophical theories of Hobb&nd Rousseau for instance — lacks the
element of coercion. In cividociety, according to the defiion of Walzer, people are
related to each other on the basis of free Wiiccording to him, this is the preferred

way to lead a good life: in freedom, mmitted to the common cause and involved in
decision-making, which argumentation goes back to the Gt&dkss concept of civil
society and good life can be criticized llge argument that this is a rather
individualistic, Western ideology, despite the element of commitment to the common
cause. The individual is the centre and stanioigt of the theory. In Asian and African
societies, however, individuals are subpaded to the community, which changes the
concept of the good life as well: a person teadjood life when he or she sacrifices him

or herself for the sake of the community. In this view, the community is the starting
point. In these societies, the state is more paternalistically oriented, at least in the case of
several of the Southeast Asian stdfe®ne element that is valid, despite the differing
views on the fulfillment of the state and despite the different theories and definitions of
the concept of civil societ}f is the fact that the existence of civil society, as
counterweight for the government, with idded values and ideologies, is fundamental

for the good functioning of the state, alsor@spect of the protection of human rights.

The main aim of civil society is to try to influence and improve society as a whole, and

4 M. Walzer,The concept of civil societiy: M. Walzer (ed.)Towards a global civil society,
Providence: Berghahn Books, 1995, p.7
> But it can be argued that a state is an association based on free will as well. Individuals seek the
protection of statehood, since their autonomy will be in danger if there is no such protective sovereign
E)eower. Yet, once the state is established the individual is not as free as it is in civil society.

Idem., p.9
7S, Eysink ASEAN en mensenrechten; Feit of fictie?nternationale Spectator, volume 59, July-
August 2005, p.436
'8 The philosopher Talcott Parsons, for instance, who based this theory of civil society and the state on the
theories of Georg Wilhelm Friedrich Hegel, distinguishes the societal community from the ecormomy, th
polity and the cultural sphere. He puts emphasis on social integration, solidarity and the itprihen
philosopher Antonio Gramsci, however, like many other neo-Marxist writees, ot make the



doing so by not being part ofeéhgovernmental or business secfolhe fact that in
Burma/Myanmar civil society has a difficulty to express its critical voice, because of
heavy suppression by Burmese laws, is onthefsigns that democracy is not exactly
flourishing and human rights are violated by the military regime. The country lacks a
counterweight to the governméfitFrom the inside of the country, there is no critical
view on the actions of the Rangoon regirsegnply because these critical voices are

suppressed, because civil society is suppressed.

As regards to human rights protection, espleciNGOs, as an important part of civil
society, can make an important contributiord #merefore focus will be on their role in

the negotiation proceés.In international negotiationghe role of NGOs has grown
rapidly. According to some traditionalists, &as described befarstate parties should

and still do dominate the international negtion arena and should continue to do so.
NGOs are regarded by some of thast‘narrowly based interest grougé'These ideas,
however, do no longer correspond with reality. In the United Nations, for instance, their
importance was recognized by the former Secretary General Boutros Boutros-Ghali,
referring to the organisations as “full participants” in the international &reN&Os

have been admitted to the forum of UNyans like ECOSOC, because by the public
expression of their views, based on the heytel of technical knowledge, they added to
the effectiveness and democratic lewad the negotiations and decision making
processes of those bodieBesides, their participation could increase the public

awareness of and support for the entire UN system. On a regional level, within the

distinction between civil society and economy. See for these and other theories on civil society J.L.
Cohen, A. AratoCivil society and political theoryGambridge: The MIT Press, 1992

9. JorgenserWhat are NGOs doing in civil societyit; A. Clayton (ed.)NGOs, civil society and the
state: building democracy in transitional societi@sxford: INTRAC, 1996, p.36

0 These Burmese laws forbid the people from fognimdependent organizations or even from holding
meeting of more than five people. Communities and individuals are not allowed hizergations to

deal with the poor economic situation caused by the policy of the regime. There is no freedom of the
press and there are no government agencies that can respond to the humanitarian needs of the people. See:
T. Malinowski, 2004, http://hrw.org/english/docs/2004/03/25/usint8228.htm

L. Jorgensen, in: A. Clayton (ed.), 1996, p.36

22.C. Albin, in: International Negotiation, March 1999, p.372

% |dem., p.371



European Union, actors such as interestigs, researchers, and other non-state actors
fulfil a crucial role in problem solving as wéfl.

These arguments in favour of NGO partatipn in negotiation processes are not only
valid for the United Nations or EU system. These functions fulfilled by NGOs could be
fulfilled in other fora, such as the ASEM Dialogue as well. One main difference in this
regard is, however, that within the UN system NGOs are officially recognized by the
Charter and by several ECOSOC Resolutions, providing them with consultativeéstatus.
This status includes official representation of the NGOs at the fora, the possibility to
hand in written statements and the option to place items on the agenda. In the case of
ASEM, NGOs are, however, not recognizedoétcial participants. While NGOs also
fulfil their role in the EU, Asian countrieend to be more hesitant when it comes to
NGO participation. Vietnam, for instance, fefally tried to prevent the parallel NGO
forum to the Fifth ASEM Summit in Hanoi @004 to take place. The same was done
by the Thai government when hosting the first Summit in 1996. The role of NGOs in
the ASEAN region and with respect to tAEEM process will elaborated upon later.

Effectiveness of NGOs

ASEM is not the only forum, however, that dasot officially recognize the status and
participation of the NGOs. Hir participation, besides in the well developed or
structured organisations or fora like tbaited Nations, the EU or the WTO, remains
unofficial, ad hoc or subjected to the interests of the gatties involved. The question

that arises here, is what the effectiges of NGO participation can be in these
circumstances. Two important factors thv#tuence the effectiveness of the NGOs is
their size and their recognition by state actors. Taking the example of the International
Committee of the Red Cross (ICRC), this organisation is recognized as an important

24 C. Jonsson, B. Bjurulf, O. Elgstrom, A. Sannerstedt, M. Stroriékotiations in networks in the
European Unionin: International Negotiation, volume 3, issue 3, March 1998, p.322, 323

% Resp. article 71 of the UN Charter and ECOSOC Resolutions 3 (II) of June 1946, 1099 (XL) of March
1966, 1296 (XLIV) of May 1968

10



player in the field of humanitarian law making. Considering for instance the
development process of the Convention banning anti-personnel landmines, the ICRC
was the initiator and played an important part in the final realisdti@esides, the
ICRC played a crucial role in the “failure” of the negotiation process on the creation of
the UN Development Relief Organisation UNDRO in the 1970s. Since the Red Cross
had serious objections against the creatbrsuch a coordinating body, it used its
influencing power to affect the Soviéinion and France, who were finally more
strongly opposed to UNDRO'’s creation. Tiesult was that UNDRO was established

but with a weak mandafé.

A result of the widespread recognition of ICRC’s international status is that it also
enjoys a large amount of public funding. Mo$these funding come from state parties.
This does not mean, however, that this automatically affects its independency. ICRC, as
such a big player in the international arena is able to maintain its critical view on states’
policies towards humanitarian issues. For ll@n@rganisations, however, this could be
difficult. Therefore, these NGOs couldedde not to accept any financial means
provided by states, in order to maintaieithndependence, and thus their freedom of
action?® This is also true for organisationsathhave a rather confrontational way of
action towards criticizing statpolicies. A good example Sreenpeace in its campaign
against for instance ocean dumping. Despite the fact that it is a large environmental
organisation, it is still strudigpg with its resources anthe fact that it cannot be

represented everywhere at any tife.

Besides the factors that are closely ralate the NGOs themselves, there are other,
more external factors that can influence their effectiveness as well. One of these is the

overlap between the agendas of the states the NGOs. In general, the bigger the

6 N. Short,The role of NGOs in the Ottawa process to ban landminejternational Negotiation,

volume 4, issue 3, March 1999

2" R. Kent, The United Nations: a suitable place for disasteis?P. Taylor en A. Groom (eds),

International Institutions at Work,ondon: Pinter, 1987, p.135

28 C. Albin, in: International Negotiation, March 1999, p.376

?R. ParmentierGreenpeace and the dumping of waste at sea: a case of non-state actors’ intervention in
international affairs,n: International Negotiation, volume 4, issue 3, March 1999, p.449

11



overlap, the more interests the state paftigge in involving the organisations in the
process and the more willing they are tguiate the NGO partication better. It is
usually the middle sized states that can biefrem the input and influence of NGOs by
forming coalitions with them for instance. ttme case of the creation of the International
Criminal Court the NGOs were used by these states in favour of the creation of the
Court as instruments to keep the process under international attention and to maintain
public support for the ide®. The coalition that was eventually formed between the
states in favour of the creation of ti@ourt and the NGOs was strong enough to
overrule the influence of for instance a Super Power like the United States. This had
much to do with the seize and diversity of the coalition: these two factors showed the

broad public basis for the estiabment of the judicial bod$*

The involvement of NGOs grows also ingogiations on rather complex, technical
issues, in which the state parties can usé&rlogvledge of the partical organisations to
ground their positions and arguments. This ddad the case in for example legal issues,

in which the International Commission of Jurists could play a role.

Functions of NGOs

Discussing the factors that influence the effectiveness of NGO participation in
international negotiations is closely linked the different functions that NGOs can
fulfil in these processes. Cecilia Albin recognizes in her article in International
Negotiation seven main activities that the organisations can perform, both formally and
informally: definition of problems and the setting of goals and agendas; norm and
principle enforcement; provision of exgpise and information; public advocacy and
mobilization; lobbying; direct participation in the establishment of agreements;
compliance related activities such as monitoring and assistance.

%0 Fen Osler Hampson, H. Reidpalition diversity and normative legitimacy in human security
negotiationsjn: International Negotiations, volume 8, issue 1, March 2003, p.25

3 |dem., p.11

32.C. Albin, in: International Negotiation, March 1999, p.378
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The function of agenda and goal setting could be considered as one of the main tasks of
NGOs, and one of the most powerful onese T¥ay the goals and agenda are set has
consequences for the final outcome of thgatiation. As has been said above, in the
case of the creation of the International Criahi@ourt, the NGOs were used by states

as instruments to keep the issue on thermmational agenda. However, NGOs can use
their own influence to make sure that a certain topic is discussed in the relevant
international forum, and that thereby the political atmosphere for action in that
particular field is created. The ICRC, for instance, took the initiative to come to a treaty
on the ban on landmines. Besides, Amyektternational undertook a two year
campaign against torture in the early 1970s, which eventually lead to attention of the
United Nations on the matter. This resulted in the adoption of a Declaration against
Torture, the appointment of a UN SpecRapporteur on Torture, and finally, the
adoption of the UN Convention against Toet@nd Other Cruel, Inhuman or Degrading
Treatment in February 1983,

But NGOs did not only play a role in the agenda setting of the issue of torture. They
participated heavily in the standard setting procedure as well, as was also the case in the
drafting of the Convention to ban anti-personnel mines and even in drafting of the
Universal Declaration on Human RighfsEspecially the role of Amnesty International

in the process of international human rights norm setting is considered to be crucial.
Lobbying is in principle the most effectiveeans for NGOs to provide their input in the
standard setting phase. The lobbying process starts with providing a legal or technical
study on the matter to the state partieslved. Through these studies, which involve

the NGOs' own interpretation of the ma#&, and which can include possible
suggestions for improvements, the state paxtan be influenced already. However, in
order to achieve significant political change well, it is important that the public is

% N.S. RodleyHuman rights NGOs and obligations (present staus and perspectiveBl),C. van
Boven, C. Flinterman, F. Grunfeld, R. Hut (ed$he legitimacy of the United Nations: Towards and
enhanced legal status of non-state act&i$) Special 19, Utrecht: Studie- en Infomatiecentrum
Mensenrechten, October 1995, p.41

3 W. Korey,NGOs and the Universal Declaration of Human Rights; “A curious grapeviXety York:
Palgrave, 2001, p.2

13



well informed and demands this charig@his is especially the case for NGOs working

in the field of development aid, environmdntsues, etc, and not so much for NGOs
working in the field of legal standard setting. But these latter organisations could be a
link in the chain to eventually mobilize tipeiblic. This mobilizationis essential for the

NGO strategy of so-called “naming andasting” especially in the areas of
environmental, humanitarian and humaghts issues, non-state actors can use the
reputation of the state as a means to put pressure on it. This was the case with the
adoption of the Rome Statute for the establishment of the*id@e strategy is not
effective without the involvement of theublic and it is not effective without the
independence of the organisations.

Once agreements have been reached, dithtre form of norm setting or otherwise,
NGOs can play a role in enforcement and itwwimg of the norms. In the area of human
rights protection, there are several NGOs that monitor the states’ compliance with the
UN treaties on the protection of human rights, through fact-finding missions, shadow
reports, statements, etc.Publicity is an important factor in this regard, as is

maintaining the dialogue with the states involved.

NGO participation and the effecémess of this p#cipation is growing. It is widely
agreed that states are no longer the only actors in the international arena. Non-state
actors, together forming civil society ascounterweight for the government’'s power,
have been able to successfully set thiermational agenda’s on various issues. The
problems they are facing, however, in the execution of their tasks is that the
effectiveness of their participation and their ability to influence state policies are still
dependent on the states’ willingness to allow them to be present at the official and
unofficial negotiation meetings. Overlap in interests increases the chance that they will
be able to attend, which caulbe difficult for the morecontroversial, confronting

7. Clark,Policy influence, lobbying and advocaay, M. Edwards, D. Hulméylaking a difference,
NGOs and development in a changing woldoindon: Earthscan, 1992, p.194

% Fen Osler Hampson, H. Reid, in: International Negotiation, March 2003, p.33

37 A good example of an NGO undertaking these activities is the International Commission of Jurists,
which has sections in several countries, monitoring that particularrgoeat’'s appliance with the rules
set in the treaties.
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organisations. But these latter organisations have an impaontaritoring role to fulfil

as well.

Another problematic factor could be the lafkfiunding, and thus staff, to function on a
national or international level in stead of only in the local field. Therefore, the most
effective NGOs are usually the well-fudend well-connected ones, which have
usually gained an official status. Thisaves a whole arena of local, unrecognized
NGOs aside, which are of crucial importarfoe the people living in these local areas.
However, some NGOs consciously chose nagit@ up their unofficial status, fearing
this will be harmful for their independence.

In this sense coalition building is the kexrd for increasing the influence of NGOs.
Entering into a coalition with states, which are usually middle-size in terms of power,
can actually be a very powerful strategy fgain the desired result, of which the
negotiations for the creation of the International Criminal Court remains the best
example. Large and diverse coalitions can increase the effectiveness of the naming and
shaming strategy, since staiarties tend to be very sstive towards public opinion.

For them it is better to be on the “good” side, meaning the side with the growing
international support than in the situationfofther isolation. This sensitivity can be

used by NGOs with support of other statesput further pressure on unwilling or

uncoo perative states.

Finally, another reason why NGO partidipa in negotiations on issues like human
rights and environmental issues is oficial importance is that NGOs and other non-
state actors have the ability to make tigar aware of these issue underlying the
negotiation. What was most striking abatudying the negotiation process for the
establishment of the UN Disaster Relief Qrigation in the 1970s, was that none of the
state parties ever mentioned the casualties and other humanitarian crises that could be
prevented by the creation of that parteoubody. The only interest they had was
consolidating influence and power at the Istinancial cost. It is up to the NGOs and

other non-state parties to mattesir governmental countemps aware of the fact that
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there are other, more fundamental issues, like the lives of millions of people or their
fundamental rights at stake.

Whether human rights have reached the @ffiagenda of the ASEM Dialogue will be
discussed in the next chapter.

2. The ASEM Dialogue on Human Rights

A. The ASEM Dialogue in general

Structure of ASEM

The Asia-Europe Meeting (ASEM) was created in 1996, with its main purpose to
develop and fortify the ref@mn between Europe and the region of East Asia. The
relation between the two continents was not new though. Before ASEM was
materialized, ASEAN-EU Mirsiterial Meetings were taking place as early as £9$78.
Institutionalization of thiscooperation took place by tt@nclusion of the so-called
Cooperation Agreement between the EusspEconomic Community and the member
states of ASEAN. The Agreement prded for the bi-annual occurrence of the
dialogue, with ministers of foreign affairs and the economy and with the President of
the EU* As for the economic cooperation, the &N-EU meetings were considered

to be rather successful, since the cooperatiais field increased considerably since
the establishment of the dialogue. However, in other fields, such as politics and culture,
the cooperation was lacking behind. Espégifiom the European side, there was a
wish to fortify the cooperation in political eas, since it wished to increase its influence

in the Asian region to level up to the Americans, who institutionalized their influence in

the region through the Asia-Pacific Coopeyat{(APEC). This resulted in the adoption

%Y. Seung-yoonThe future of regional cooperation in Asia: ASEAN’s policy toward ASENEast
Asian Review, volume 13, no.4, Winter 2001, p.82
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of a report on a new strategy towards Asia by the European ComnifSsiomever,

the actual initiative to establish a new form of dialogue between the two regions was
taken by the government of Singapore. Oatter Singapore’s diplomats discussed the
issue with their French counterparts, the other possible participating countries, like the

member states of ASEAN were informtd.

The format chosen for the dialogue wasrdormal one, without any institutionalisation

or secretariat? The idea was based on two fundamental principles: the principle of
multilateralism; and the pringie of regionalism. The ter-relation between the two
principles is important; the dialogue has a multilateral nature in that all member states
are in the process as single entitiesopposed to the ASEAN-EU Dialogue, which
takes place between two orgsations. In the ASEM Process, the member states of
ASEAN take part, except for Burma/Myanmar (at least not on a presidential level), the
twenty-five member states of the Européémon, China, Japan, the Republic of Korea

and the European Union. However, each memstate is classified according to region,
which forms, more or less, a coalition. Eaelgion appoints an ASEM Coordinator, for
assistance in the smooth coowion of the ASEM proce$s. There are four
Coordinators in total: one for the North-East Asian region, one for the South-East Asian
region, the EU Presidency and the EuspeCommission. As far as the European
member states are concerned, they are already used to the regional structure, while for
the East Asian states, especially the North-East Asian states, they have not been
organized in a regional body before. The ASENAlogue forced them to coordinate

their interests and to formulate their common interests. As for the Southeast Asian
member states, they had organized théresealready in the 1960s, by establishing
ASEAN in 1967.

%9 |dem.

0 European Commissioffoward a new Asia strategy: communication from the Commission to Council,
COM (1994), p.314

LY. Seung-yoon, in: East Asian Review, Winter 2001, p.83

2 At the Fifth ASEM Summit of November 2004, a suggestion was made to establish leseittesariat

to integrate the ASEM activities in the future, especially evolving out of the Taskforce on Closer
Economic Partnership. This Taskforce was established during the Fourth ASEM Su@optimhagen

of 2002. See alsASEM Task Force for closer economic partnership between Asia and Eblmigpien
Report for ASEM, Foreign Ministers, Finance Ministers, Economic Ministers, July 2003,
www.dtn.moc.go.th
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Since its establishment, there have been five Summits: the first one to be held in
Bangkok in 1996, then the London Summit in 1998, the Third Summit in 2000 in Seoul,
than the 2002 Copenhagen Summit and finally the Hanoi Summit in 2004. The bi-
annual Summits are the highest level policylina of the ASEM Process: it is where

the Heads of State and Government and the European Commission come together to set
out the direction of the Dialogue and fartate the areas of attention between both
continents. The Ministerial Meetings are of a more coordinating and preparatory nature.
During these meetings, the ministers in question coordinate and prepare the Summits.
There are annual meetings between the mnsisieforeign, of eanomic affairs and of

finance, whereas ministers of other areas meet whenever necessary.

Below the Ministerial Meetings, there is the level of meetings of high-ranking civil
servants, the so-called Senior Official Meeting (SOM). These senior officials, discuss
matters of technical coopéi@n, and they prepare the Foreign Ministerial Meetings and
the Summit$?

Differences in interests

Studying the two continents between which the Dialogue takes place, there are two
main regional organisations involved: tiessociation of Southeast Asian Nations
(ASEAN) and the European Union (EU). There are considerable differences between
both organisations, which have an effectloa functioning of the Dialogue between the
two continents as well. ASEAN was set upimhafor the purpose of developing or at
least structuring economicogperation between the then five initiators: Indonesia,
Malaysia, the Philippines, Singapore aRdailand. The basis for the cooperation was
the Bangkok Declaration, which was called nher@n intention statement, without a

3 This coordination takes the form of organizing ad hoc meetings on specific isdife@arming up and
reporting on initiatives taken during these ad hoc meeting. See also: S. Bersick, in: P. Scannell, B.
Brennan (eds.), September 2002, p.3
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legally binding nature. It laysown rather informal principles and norms that are the
basis of the regional cooperation between the member states. One of the main features
of the cooperation between the states in the Southeast Asian region is the so-called
Asian Way: the ASEAN states are obliged to respect each others’ sovereignty,
independence, territorial integrity and national iderffitfhe leading principle in this
respect is the principle of non-interferenicethe national interests in another state.
Therefore, an intergovernmental based cooperation format is chosen, leaving a lot of

room for the national power of the member states.

Compared to ASEAN, the European Union has the character of a more supranational
body: its establishment and mandate is laid down in a set of detailed treaties, assigning
rather far-going powers to the organs af thnion. Therefore, its cooperation has a far
more supranational character. Exactly this difference in nature is one of the main
reasons why the ASEM Dialogue is, on tme hand so unique, but on the other hand so
complicated to manage. The differencesstructure between the two organisations
cause a difference in expectation between their member states on the “mandate” and the
effectiveness of the ASEM Dialogue as well. While both sides shared the interests of
developing economic cooperation from the begig of the process, both sides had
other differing ideas abouhe Dialogue as well. Fronthe Asian side, the ASEM
Process is used as a means to improvéebidhcooperation with thEU, and to improve

the mutual relation between the East Asian states in general. Especially the fact that
China takes part in the Dialogue was considered by the other Asian states as a crucial
element in strengthening their posititwards their European counterpdftdViost

Asian states were used to dealing with important matters in informal bilateral
discussions, instead of during the plenaryetimg itself. This approach towards the
process has made the Dialogue less of a traditional international negotiation forum. It is
the whole process around the plenary medtiagplays an equally important role.

4 SOM Rome 13-14 November 2008ecommendations for ASEM working Methods,
www.aseminfoboard.org/content/documer803, p.1-3

> H. LoewenDemokratie und Menschenrechte im Europa-Asien-Dialog; Zusammenpral von
Kooperationskulturenin: Asien, volume 95, April 2005, p.60

6 3. BersickChina and ASEM: strengthing multilateralism through inter-regionalisim; W. Stokhof,
P. van de Velde, Yeo Lay Hwee (ed$he Eurasian spacé¢SEAS Publications, 2004, p.147

19



From the European side, the main goaldeveloping cooperation with the East-Asian
region was to further strengthen the common approach of the EU on that region. The
Asian approach was thus focused on coaji@n on a bilateral basis, established
through an inter-regional dialogue forum, wtititee Europeans were interested in a form
of cooperation that would actually lead to the development of both regions. In reaching
this development, the European statesewmore willing to hand over some of their
sovereignty than their Asian counterpaispecially the government of the Peoples’

Republic of China has never been eagagite up its sovereignty on any matfér.

Despite lack of interest of the Beijing government in the first years of the ASEM
Process, China is now one of the main participants in the dialogue. This shift in interest
was caused by the financial crisis at tinel ®f the 1990s. Before the crisis China was
rather inward-looking, while the crisis madkear that more regional and interregional
cooperation was necessary to prevent criseghigge to take place in the future, despite
the fact that China was the only country in the East Asian region that was not hit badly
by the economic recession. The fact that Wmted States does not participate in the
Dialogue, which provides a good opportunfty East Asia and Europe to develop
common interests and positions and to form a counterweight to the American unilateral
exercise of power, is one of the main advantages of the Dialogue for the Chinese
government® The main reasons for China to participate in the Dialogue, however, is
for strengthening of national interests, and not so much for the development of the
region, unless it can benefit from it itself. i¥hcan be concluded from the fact that
China was very eager to leave the confiistolving the South Ciha Sea out of the
Dialogue, since this would harm its economic interests. This resulted in a growing role
of China in the Dialogue, in the form of fulfilment of the role of Regional Coordinator,
hosting several ministerial and senior offisiaheetings and acting as co-sponsor in the

initiatives for the Fourth Summit in Copenhad@his is contrasted by the declining

4" K. Win, Big Brother Beijing blocks Yangon reforin; Speaking Freely, Asia Times online, 12 May
2004, www.atimes.com/atimes/Southeast_Asia

83, Bersick, in: W. Stokhof, P. van de Velde, Yeo Lay Hwee (eds.), 2004, p.141

“91dem., p.142
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interest in the ASEM Process of anothefjonglayer in the East Asian region, Japan.
Especially in the economic field Japan preéd bilateral cooperation, since this is
easier to implement and therefore suits Japanese interests®beéttavever, in the
Burma/Myanmar case, Japan played an imporletin the formulation of a solution.
Besides, the growing importance of Chindha East Asian region and the deteriorating
relation between both countries might possielgd to a growing Japanese interest in
the Dialogue. And especially this rivalry is the main reason for the interest of the
Republic of Korea in the process. The Segavernment would like to use the ASEM
Dialogue as an instrument to control thealry and to eventually develop stronger
cooperation in the Northeast Asian regiorcagnterweight for the alliance of ASEAN.

It could be concluded that the interest that the Northeast Asian states have in ASEM are
of a mainly security nature: ASEM could be used as a means to maintain regional
stability. Looking at the BuraMyanmar case, one couldnge to the same conclusion.
Japan was an active negotiator in the psecéooking for a solution, which would be
satisfactory for all parties. China, however, supports the Rangoon government, in order
to, amongst others, prevent a civil war and by this way maintain the stability at its
borders as wefl' In general, regional and interional cooperatin have gained
importance after the terrorist attacks of th&' bf September. Therefore, at the Sixth
Foreign Ministers Meeting held in laid in April 2004, the Ministers once again
emphasized the importance of the United Nations in this re¥peotphasis on the role

of the United Nations was omé the starting principles adhe ASEM Dialogue though,
formulated by the Singapore governmenttinitiative for the interregional forum in

the 1990s° The United Nations were considered to be the main body dealing with
security issues, important for the maintece of international and regional stability.
However, on security issues, this organisation is strongly influenced by the United
States as a Permanent Member of the Sic@aouncil. In order to counterweight this

country, in security but also in econommeatters, a new forum had to be created

'3, Berisck, P. Scannell, B. Brennan (eds.), September 2002, p.4

LK. Win, in: Speaking Freely, Asia Times online, 12 May 2004,
www.atimes.com/atimes/Southeast_Asia

°2 ASEM Declaration on Multilateralism, Sixth ASERbreign Ministers’ Meeting, Ireland, April 2004
®3 3. Berisck, P. Scannell, B. Brennan (eds.), September 2002, p.5
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strengthening the European interests in the East Asian region, according to the
Singapore government. ASEM could be used as a means to increase European trade
investments in the region and a way tosp@de the European Union to open up its
market to products from Southeast Asiayégucing its tariffs. Especially Thailand, the

Philippines and Vietnam have aghiinterest in this mattéf.

Concluding, the Asian statemre interested in developing ASEM into an effective
negotiation forum for mainly two reasons: economic, meaning to attract European
investment in the region and to increase Asian access to European markets; and
political, to counterbalance the American hegasnand to increase regional stability in

Asia.

As for the European Union member states the main interest in creating the ASEM
forum, was to have a piece of the Asian prospéfitfhe Americans fortified their
influence in the region already thugh the Asia-PacificEconomic Cooperation
(APEC), which made the Europeans fdhey were lacking behind. The French
government was co-initiator of the Dialoguaost probably having a high interest in
counterbalancing the American world poweéts regards the issue of security is
concerned, the conclusion can be dratirat despite the good intentions to
counterbalance the US, the lattemains the only true globpower, making East Asia

and Europe depending on it. There is not mASEM can do about that, not even if it

would function more effectively than it has done so far.

Both Germany and Sweden have formethta focussed policy on Asia, putting
emphasis on human rights, democratisation and the rule of law, besides stimulating

economic relations and cooperating on security mattdsth the strategies chosen by

** 5. Berisck, P. Scannell, B. Brennan (eds.), September 2002, p.5-6

%5 C.M. Dent, The Asia-Europe Meeting and inter-regionaidisTowards a theorgf multilateral utility,
in: Asian Survey, volume XLIV, no.2, March/April 2004, p.214

%6 peutsches Auswartiges Amapufgaben der deutschéussenpolitik; Ostasien am Beginn des 21.
JahrhundertsBerlin, May 2002, p.5-6 and Swedish Ministry of Foreign Affa@sy Future with Asia;
proposal for a Swedish Asia Strate@yockholm, 1999, p.13-14
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these countries are rather politically driv8fnere is a high complexity of European
interests in the region, arskcuring stability and peace by maintaining good relation
with the Republic of China is one of the most important ones. In this web of interests,
when it comes to trade relations, the European Union member states are more able to
formulate a common policy then when it comes to more politically related issues. There
are several states, for instance, such as Greece that have shown no interest in
participating in the East Asian region, Vehbesides Germany and Sweden, the United
Kingdom and France have shown great intergbich appear to be more national than
European oriented. These European Union nezmstates have been rather reluctant to
give up their sovereignty when it comes to foreign policy, and, as the case of
Burma/Myanmar will show as well, economiderests remain high in the hierarchical
ranking at the cost of human rights for instance. It is true that each member state of the
European Union can take up any topic itd@sires, without repeating EU’'s common
position. This, however, will not do the wish to speak with one voice any good.
However, it is not possible otherwise, nmany EU member states have bilateral
relations with their Asian counterparts as well. This complexity clearly shows the
difficult position the European Union as anganisation with supranational elements

has.

This difficulty is also reflected in the fulfilment of the functions of the regional
Coordinators. As compared to Asia, in &pe they are not a representative of a sub-
region. There is the EU Presidency, for which, due to its system of rotation, it is hard to
maintain continuity in its coordinatingifictions. Therefore, the European Commission

is the best alternative as the regional @owtor, but it is not a state actor. In 2001, it
formulated a policy for cooperation with ilsunder the title “Towards a New Asia
Strategy”, which document is a first effort take an integrated and balanced view of
the cooperation with the Asian contineftie strategy of the European Commission
focuses on six objectives, ranging from conttithy to peace and security in the region

to promoting development in courdsi with less welfare opportunities and

strengthening the awareness of Europe in Asia. The Commission encourages the
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evolution of the political dialogue ifora like ASEM and ASEAN Regional Forum
(ARF).

Regarding Southeast Asia, the Commissidopéed a new partnership strategy in 2003,
focussing on strengthening the role of ASEAN in the regioBompared to this
relation, the cooperation between the Europstates and the region of North East Asia
stands out more meagre. Rawal cooperation efforts with Mt East Asia have been
limited for a long time, due to the heritagetbé Second World War and especially the
Cold War. The European Commission has recently shown more interest in the creation
of the free trade areas between for instance Japan, South Korea and Sitigapere.
European Commission’s policy on China is mainly focussed on engaging it further into
world affairs, both on political and economimnts. Involving China in the ASEM

Dialogue is one step in that direction.

The European Commission has thus a eatextraordinary position in the ASEM
Dialogue as the only non-state actor. While the European member states seem to
attached much importance to its partatipn, their Asian counterparts are more
sceptical. Malaysian diplomats have called the Commissiofés‘redundant”, since all

other actors in ASEM are “statist”.This once again shows the difficulties the ASEM
Dialogue faces: the fundamental difference in opinion between both continents on the
realization of regional coopéran. Another cultural difference in opinion is on the issue

of human rights. The role these values have played so far in the ASEM Dialogue will be
discussed in theext paragraph.

" European Commissiod, new Partnership with South East ASBEOM(2003) 399/4
*8 European Commissioithe EU’s relations with Asia; North East Asia,
http://europa.eu.int/comm/external_relations/asia/reg/nea.htm
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B. The role of human rights in the ASEM Summits

Differing views on human rights between &pe and Asia; the Asian Values Debate

Human rights have always played a rather peculiar role in the ASEM Dialogue. There is
a difference in the interpretation of human rights values, which can be traced back on
the distinctive views on regional coopeoatj state sovereignty and the realization of
national society. Looking at the fulfilmenf regional cooperatn in both continents,

the European Union was established not long after the Second World War, and the idea
of cooperation evolved to arganisation with supranation@owers. Compared to this
concept, ASEAN is clearly the opposite tiis formalised and institutionalised
European model of cooperation. The Asation of Southeast Asian Nation (ASEAN)
was established in 1967 as a careful attempt to rather maintain friendly relations
between the states in the region than to come to far-going regional coop®raiien.
association is based on the Bangkok Detian, which is hardly more than a non-
binding statement of principles. It mainlgcuses on the unity in the Southeast Asian
region, which means that all states in threa should have the possibility to become
member of the associatiomhich could then again serve the regional stability and
friendly relations. The focus on friendly retns between its member states also
resulted in the application of the principle of non-interference in internal matters of
states. All possible conflicts are dealt with in a careful, friendly way, trying to maintain
the dialogue instead of putting political economic pressure on a non-cooperative
state. This approach is the so-calledaAsWay. Japan, China and the Republic of

Korea share the importance attached to the principle.

The principle of non-interference in internaltteas of other states resulted in a more or
less stable situation in the region during the Cold War. Another reason for the creation

of ASEAN was to face the dangers coming from Communistic China and Russia on the

%93, Berisck, P. Scannell, B. Brennan (eds.), September 2002, p.8
60 C.P.F. LuhulimaASEAN institutional structure and decision makifige Indonesian Quarterly,
volume XXX, no.4, 2002, p.396
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one hand and the growing, especiallpramic, importance of Japan on the offfer.

This changed rapidly after the end of the Cold War. “Western” states, like the EU
member states, tried to increase their influence in other parts of the world, which were
formerly out of reach for them because of the bipolar power structure. Due to the
disappearance of the ideological conflict between the two Superpowers, there was more
room to link political to economic interests. The European states tried to increase their
sphere of influence in the Asian contiben order to counterbalance the growing

domination of the US, as has been said before.

As far as economic issues were concerned, the Asian states were willing to start a
dialogue or some form of cooperation. Tlishow ASEM was created. However, the
political dialogue, or, more specifically the human rights dialogue was avoided. One
main argument from the Asian side for that was the fact that the Europeans tried to use
the human rights debate as a means to preserve their dominant position in a new global
order. The argument used by several Beast Asian leaders was that the European
states did not accept the fact that the Asian had their own approach to deal with the
changes in the international society, especially regarding democracy and humaf rights.
One important argument used by the Asi@aders to counter the European pressure on
universalist working of human rights, is the fact that the “Western” notion of the rights
is individually based, while Asian societyassthe community as the starting point, to
which the individual is subordinated. The fanPrime Minister oMalaysia Mahathir

bin Mohamad stated publicly that his gow@ent would chose the party and country
above democracy’. As a result, interests of the state or the community are chosen over
the democratic rights of the people. Democracy could easily lead to chaos, which would
destabilize the community as a whole. Whik successor, more chance of movement in

the direction of democracy is possiblajcg his election in 2003 was widely regarded

®1 D. Vlashlom,Zelfs de zeep heft twee maten; ASEA¢kizevenwicht tussentegratie en niet-
inmengingjn: Volkskrant, 8 October 2004

62 A J. LangloisThe politics of justice and human rights; Southeast Asia and universalist theory,
Cambridge University Press, 2001, p. 12

83 Mahathir bin Mohamad is considered to be thekesperson of the “Asian values”. See also: A.J.
Langlois, 2001, p.13
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as an approval of his more modersision on Islam, state and soci&fyThe ideas of
Mahathir on the issue of human rights and cultural interpretation were shared by several
political leaders in the Southeast Asian region though. The surrender of human rights
protection was considered b@ necessary in order torne to economic development.

The argument used by for instance Singamogsvernment was that full human rights
protection was only possible in a perfect state where everybody is allowed and capable
of doing his own thing. This has not worked out this way, and Lee Kuan Yew,
Singapore’s elder statesman, doubt whethewill ever do so. Most recently, the
government has relaxed some of its conservative positions on the fulfilment of society.
Whether this is enough or not, and whettines has an effect on their views on human
rights and their universal working will remain to be seen. The fact that still only half of
the member states of ASEAN are party to the main human rights treaties in the United

Nations human rights system is not a telling $tyn.

This emphasis on the so-called “Asian \esditdebate touches upon the more general
debate within human rights theory on the universal application versus cultural relativism
of human rights. It goes outside the scopéhcf paper to describdhis debate now, but

it is related to an important reason why the human rights debate in ASEM is going as
rigid as it does: the European side is praaguthe universal working of human rights,

the way they are laid down in the various UN and regional human rights treaties. Most
Asian counterparts, however, despite tlaetfthat they officially acknowledge the
universal working of the rights, hide Hoed the above mentioned arguments mainly
based on the idea that their culture does totdlly accept the universal notion as
proclaimed by mainly the Western stateseiffiear of Western domination, resulting in

the loss of sovereignty and poweais important basis for that.

% Abdullah bin Haji Ahmad Badawi was elected as the Prime Minister of Malaysia on°tieé Gttober
2003. One of his main points of action are the reduction of corruption and the promotion ofntheslsla
possibility for economic and technological development instead of as a stumbling block.

% Studying the ratifications of the International Covenant on Civil and Political Rights and the
International Covenant on Social, Economic and Cultural Rights, ooflytfe 10 ASEAN states have
signed and ratified these treaties. In total, 150 resp. 153 states are party to these treeliebng;dhe
ASEAN states that have not ratified them are amongst a small rginbstates that have not done so.

27



What will be analyzed now is what role human rights have played so far in the ASEM
Dialogue and what its effect was on the relation between the various member states.
This will be of importance for the studpf the case of the participation of
Burma/Myanmar as well, since this case clearly shows the different sensitivities among
the member states to the ASEM Dialogue as related to the issue of human rights
protection.

The role of human rights in the ASEM Dialogue

The position of the ASEAN countries oregional cooperation without clear
institutionalized restrains, with strong emphasis on the maintenance of friendly relations
amongst the member states and on the godan of regional conflicts, and thus
avoiding any controversies in the official etmgs, is reflected in their position on the
possibility of having a human rights dialogue within the ASEM Process. Studying the
negotiation process of the first Summit,cluding the final adopted Chairman’s
Statement, it becomes clear that this meeting was used to improve dialogue between
both continents, to share concerns and aspmsiand to come up with a common vision

of the future® Another important goal of the first Summit was to intensify trade and
investment, following from the secti@n “reinforcing economic cooperatiof” Since

this was the first Summit, in which the framework for future cooperation had to be
created, most state parties felt that controversial issues like human rights had to be
avoided. This avoidance did not only corfnem the Asian side, but it suited most
European countries as w&il.This way, the economic interests in the growing East
Asian region could be satisflewithout upsetting the relatiaat the first minute. In the
Chairman’s Statement, no clear mention was made to the term “human rights”, except
when the respect for the Universal Declaration of Human Rights was mentioned. Rather
was the term “fundamental rights” used, ntiened together with principles like

“mutual respect, equality, (...) non-intervemtid...) in each other’s internal affairs”.

% Chairman’s Statement of the Asia-Europe Meethk®EM Summit |: Possible Intentions at its
Creation; Towards a Common Vision for Asia and Eurd@aagkok, 2 March 1996
67
Idem.
% H. Loewen,, in: Asien, volume 95, April 2005, p.69
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From the European side, there was sdntention expressed during the unofficial
meetings, to insert human rights matters in the final Chairman’s statement. However,
this would mean that, since it is then an official position of all states, the violating state
in question could be criticized for its human rights policy. This was clearly not in
accordance with the Asian perspective of the non-intervention principle, and therefore,
the term “human rights” was avoid&Another delicate issue was avoided, through
strong mediation of the Thai host govermmeto result into a clash: the former
Indonesian President Suharto threatened to leave the Summit if Portugal would bring up
the issue of East Timor. Thailand used its influence to negotiate bilaterally with both
countries to avoid further sing words between both countri®Because of these kind

of outflanking movements, in which bilateral negotiations are used to settle issues rather
than negotiations during the official sess, the first Summit can be considered a
success, being able to bring both continents together and to create a spirit and will for

future cooperation.

These outflanking movements mgeconsidered to be important for the success of the
future Summits as well, since controversial issues had to be avoided if possible.
Therefore, the possibility of parallel, informsgssions in which issues like the rule of
law and human rights could libscussed was created. In this respect, actors like the
Asia-Europe Foundation, the Asia-Europésion Group and the Council for Asia-
Europe Cooperation (CAEC) were edisted. The -Europe Foundation organised
informal session on human rights issues, lagdually alternating in Europe and Asia.
The proposal for these informal sessions d@dted by Sweden with cosponsoring of
France. Even though it was not an official ASEM initiative, it attracted participation of
all ASEM member states, together with NGOs and acad€mi&h.sessions, being
hosted so far by Sweden, Indonesia, France and China, consist of workshops on human
rights issues. During the first sessiorLimd in 1997, emphasis was put on the cultural
implementation of human righ despite their universal working. During the second

session, held in Beijing in 1999, once againdifference in Asian and European values

%9 H. Loewen,, in: Asien, volume 95, April 2005, p.69
©|dem., p.70
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was stressed. The recognition of the differences in cultural interpretation of human
rights is very important, since this is tlesue that hinders the human rights dialogue on
the state level. The recognition of the diffnce can only create mutual understanding
and respect. However, the recognition of cultural differences should not be used as a
shield for a fair and open dialogue on the matter. It seems that the Asian participation in
these informal sessions has been cololmgethe principle of non-interference and the
notion of Asian values as well, espelyjjialvhen China hosted the second informal
meeting in 1997. Despite the fact that these parallel sessions émvédld for several

years now, and besides the point that it oaitive sign that Asian states have been
willing to cooperate in the sessions and ekest them, they have been kept informal

and the initiatives have not managed to penetrate into the “decision-making” processes
of the official Summits. What was meant as a means to take the pressure of the
controversial issues by discussing the matters outside the official forum, together with
other participants than state officials, and what eventually should have lead to
incorporation of the controversial matters in the official dialogue has not worked out
this way yet. It seems like the informal sessions have so far been used as an excuse not
to deal with the controversial matters on the official level. Besides the fact that the
informal seminars have an added value concerning the creation of mutual respect and

understanding on the issue of human rights, more should be done.

Returning to the formal sessions, the Second and Third Summits were occupied with the
developments in the international relatiafsthat moment: in 1998, the Asian region
was forcefully hit by a financial crisis, which seemed to completely wipe out the spirit
for future cooperation, which had made firet gathering such a success. The Asian
countries were disappointed by the lack interest shown by their European
counterparts in donating money of providing technical assistance to deal with this crisis,
while the Europeans believed this was not the right policy, since the East Asian states
had more or less themselves to blame forctiws they were in, because of bad policy

and lack of mutual cooperatidhBesides, the European countries had other things on

L ASEM Research Platforrmformal ASEM Symposium on human rights and the rule of law,
www.iias.nl/asem/index.html
2Y. Huang, B. YeungASEAN's institutions still in poor shage; Financial Times, 2 September 2000
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their mind: the crisis on the Balkans was erupting into a regional conflict, with great
flows of refugees and a developing humaretarcrisis. This resulted in the fact that
neither human rights were discussedthie official second Summit, not were they
inserted in the official closing documéeiitEven in the bilateral talks between the
European Commission and China, no menti@s made of its dubious human rights
policy, but focus was put on the further deyenent of economic relations between the
two parties, coloured by the fact thati@hwas almost the only East Asian nation not

hit by the financial crisis. In that sense the European parties had more interest in
reserving a piece of the Chinese econoaaike than in mentioning the more unpopular
Issues at stake.

At the second Summit, the Asia-Europeople’s Forum (AEPF) was established,
consisting of those civil society actorstarested in Asia-European cooperation, but
which were not accepted as official participants in the prdée$he aim of this
umbrella organisation is threefold: to stg¢ghen networking between and across Asia
and Europe; to analyse common interests; and to provide an opportunity for critical
opinions on the official process to be expresSegispecially the latter function could
have great value for the discussion of lammrights issues. The parallel sessions,
organised to the official Summits and opendbmon-state actors with an interest in the
ASEM Dialogue, could be used to shed a caitlight on the human rights situation of a
certain country or on a certain theme. Thias done so for instance at the parallel
session of the AEPF to the fifth Summit heidNovember 2004 in Hanoi, Vietham, in
which the poverty and human rights poligf/the host country was being discusé&d.
That was probably the reason why the Vieteae government did everything in its

power to prevent this parallel session from taking place.

3 Chairman’s Statement of the Asia-Europe Meethk@EM Summit lll.ondon, April 1998,
www.asem>5.gov.vn
" 3. BersickA functional analysis of multilateral regimesetrole of civil society in the Asia-Europe
l7\éleeting - the ASEM Process; Dialogue and Cooperation, volume 3, 2003, p.57

Idem.
s, KuankachornASEM V; Getting a value out of the ASEM Peoples Forumww.ased.org4
November 2004
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The Third Summit was coloured by a more positive development: the historical
approach between both countries on the Kopeaminsula. Other issues on the political
agenda were the situation on the Balkans, East Timor, problems in the South China Sea
and, for the first time, demaatisation and human rights. It seemed that the Asian
partners were more willing to discuss the issue than they had been’ S@Harreason

for this shift is unclear. One explanatiooutd be that the Asian states had bended for
the “pressure” by the European states to discuss the matter of human rights. Another
reason could be that the events on the Korean peninsula positively effect the political
dialogue on all matters. What the reason for the openness of the Asian states may be, the
fact is that the issue of human rights veaen adopted in the Chairman’s Statement:
“Leaders committed themselves to promote and protect all human rights, including the
right to development, and fundamental freedoms, bearing in mind uheiersal,
indivisible and interdependentharacter as expressed at the World Conference on
Human Rights in Vienna[emphasis addedf. Democracy and human rights were in a
similar way inserted in the basic agreeimehe so-called Aa-Europe Cooperation
Framework (AECF) 2000’ There were some Asian states, however, that feared
interference in their internal affairs and far-going criticism from the European side.
Therefore, in paragraph 12 of the Coopera Framework, mention was made of the
importance of issues of common interéstot excluding any issue beforehand but
exercising wisdom and judiciousness inestng the topics for discussion.” The
dialogue had to be based on mutual respadt non-intervention in the internal affairs

of each state, whether direct or iretit. The mentioning of the non-interference
principle was mostly supported by China, Malaysia and Sing&pore.

Looking at the change in interest in the human rights dialogue, the Third Summit in
Seoul was characterized by reform and dgesnin general. The AECF is one example
of the possible reform, as was a paper produced by the Commission called
“VADEMECUM - Modalities for Future ASEMDialogue — Taking the Process

""M. Reiterer ASEM — The Third Summit in Seoul 2000: A Roadmap to Consolidate the Partnership
between Asia and Europi@; European Foreign Affairs Review, volume 6, 2001, p.13

8 Chairman’s Statement of the Asia-Europe Meethk®EM Summit l1ISeoul, October 2000, point 8

" The Asia-Europe Cooperation Framework (AECE)0O0,http://europe.eu.int/ns/asem_procesint 5
8H. Loewen,, in: Asien, volume 95, April 2005, p.74
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Forward”, in which greater informality andteractivity were suggested. Suggestions

for these improvements were to have more time between the official sessions, in the
form of cocktails, coffee breaks and lunches. These informal sessions could be a way to
improve discussion about the reodelicate issues, such as human rights. This did not
encourage the human rights discussiothatFourth Summit though, since the political
dialogue of the Fourth Summit was fully occupied by the event of the terrorist attacks of
11 September 2001. This event had such a aliarmmpact on the entire international
order that a discussion on human right&ast Asia was not an option. Much focus in

the political dialogue was on the war againggi#nistan and, more in general, the fight
against terrorism. The cultural dialogue was also coloured by the terrorist attacks,

aiming to bridge the growing gap beten the Islamic and non-Islamic woffd.

The Fifth Summit was dominated by the question of enlargement: the European Union
had than just acquired temew member states and ASEAN wanted to allow the
participation of its three most recentigcessed member states, Laos Cambodia and
Burma/Myanmar, to the official dialogue as well. The participation of the latter caused a
lot of discussion and controversy between lmathtinents, as has briefly been described
earlier. Despite the fact that the participation of Burma/Myanmar in the Fifth ASEM
Summit is closely linked with the possibility to have a human rights dialogue in the
ASEM Process, it will be discussed inethourth chapter on the description and

implications of the Burma/Myanmar.

8. M. Reiterer,The Asia Europe Meeting (ASEM): The Importance of the Fourth ASEM Summit in the
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3. Therole of non-governmental organisations (NGOSs) in human rights protection

A. The role of non-governmental organisat on human rights protection in general

Mandate and legitimacy

As has been described in the first chgpt®n-governmental organisations nowadays
form an important part of internationakgotiation fora. There are various types of
NGOs, varying from those that support t@nmmon good, such as environmental and
human rights issues to those that are created for the protection of the interests of their
own members, such as employers orgamsatiof companies. All these organisations

fall in the definition of non-governmentakganisations, as “ non-profit making, non-
violent organisations, which do not represgovernments or states”, as was used in
chapter one. There are more definitions usedescribe the term, and it is not clear
which one is all inclusive, if one is at all. A fact is, that the term is taken up in article 71
of the Charter of the United Nations, with@utlear definition. This article refers to the
ability of the Economic and Social Coundd provide nationaland international
organisations with consultative status. There are, however, little points of reference in
this provision as to what constitutes an NGO. In 1986 an European Convention on the
Recognition of the Legal Personality of Imational Non-Governnmm¢al Organisations
(“European Convention” diConvention”) was adopted, s$tiag that international NGOs
should have a non-profit-making aim of irtational utility, being established by an
instrument of internationdaw or party to the Convention, with activities in two or
more states, having their sigdry office on the territory of a party to the Convenfion.

The disadvantage of this definition is thiabnly applies to international NGOs, while
especially in the field of human rightschd or national NGOs am& crucial importance

for the improvement of human rights protection. Their interaction with international

Light of 11 Septembein: European Foreign Affairs Review, volume 7, 2002, p. 143
8 Article 1, European Convention on the Recognition of the Legal Personality of Internatioral Non
Governmental Organisation, 24 April 1986
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human rights NGOs will described later inngeal and with a specific reference to the
region of Southeast Asia.

Yet another flaw of the definition wouldtbe that it is narrowed down to those
organisations with an aim of internationality. The issue of human rights falls within
this definition, but the question arises whettiee employers’ organisation of a certain
company should be in- or excluded from thdirdgon. Finally, the definition used in

the European Convention includes those organisations founded by state parties to the
Convention. There is a danger to this elenoérnihe definition, because of the existence
of so-called “GONGOs”, QUANGO's” or “DOAIGO’s”. These are organisations that
appear to be non-governmental, but in pcactiave strong ties with the government of
the state by which it was establisifédrherefore, an NGO should on paper and in
practice not be a representative of aestaor should it have the purpose of making
profits. For the purpose of this study, agamisation can be qualified as a human rights
NGO when it is primarily concerned with the promotion and protection of human rights

and when it uses internatidrend national human rightsastdards to reach this afth.

This leads us to the question of the manadtthe NGOs. Is this mandate general and
universal or is it limited, either subject- or geographically-based? And if this mandate is
limited to the territory of a certain state, does it have international legal personality? Do
NGOs have this status at all, whetheodunt and general or limited regionally? If the
organisations are granted this personality, this would have consequences for their
performance under international law, such atheability to make treaties or to bring
claims of breaches of international law lrefdhe respective instances. Especially in
human rights protection the latter privilegeuld be a great loop forward. This would
mean that NGOs could file complaints to, for instance, the European Court of Human
Rights in case of violation of human rights general, without experiencing a direct

8 p. Baehr, M. Kamming&en gedragscode voor mensenrechten-NG@s®,. Flinterman, W. van
Genugten (eds.Niet-statelijke actoren en de rechten vamukens; gevestigde waarden, nieuwe wegen,
Den Haag: Boom Juridische Uitgevers, 2003, p. 68

8 C.E. Schwitter MarsiajThe role of international NGOs in the global governance of human rights,
Schweizer Studien zum Internationalen Recht, Band/volume 121, Basel: 8shulthidische Medien
AG, 2004, p.13
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negative effect of the violation in question. w8l be described lder in the part on the
functions of human rights NGOs, this is not the case.

Traditionally international law only grants international legal personality to states.
However, as can be concluded from the amslyschapter one on the role of NGOs in
international negotiations, this is no longer the situation the international community is
in. NGOs play a growing role and a suitablsp@nse has to be found to deal with these
developments. The recognition of NGOs ttme Economic and Social Council of the
United Nations, as supported by article 71 @& thiN Charter is a step in this direction.
However, fact remains that NGOs can only appear on the international plane when they
are being invited by states, through a tyear by an international governmental
organisation like the UN or the Council of iepe. The observer and consultative status
are the only formalized expression of granting them international legal personality.
Studying the ASEM Dialogue, no such rgodion has been granted to them. Even
worse, NGOs have a hard time having thenapyal sessions not hindered by some state

parties to the Dialogue.

The issue of international legal personality is also important for the question of
legitimacy of NGO$® On behalf of whom do theyaise issues of human rights
violations? By whom can they be hetitcountable for their policies and actions?
According to Peter Baehr and Menno Kammingéheir study on a code of conduct for
Human Rights NGOs, legitimacy is derived from international lad/generated by the
veracity of the information provisiotangible support and general goodwflStudying

the statute of Amnesty Interti@nal, as both professors have done in their analysis, all
conditions are met. There is a direct reference to the Universal Declaration of Human
Rights and other international human rigbtandards. The statute is available on the
internet, accessible to all, as opposed tonH Rights Watch, which is comparable to

% The term legitimacy can be defined as “the particular status with which an organization is imbued and
perceived at any given time that enables it to operate with the general consent of peoples, governments,
and non-state groups around the world”. See alsBaéhr, M. Kamminga, in: C. Flinterman, W. van
Genugten (eds.), 2003, p.70

8 |dem, p.70
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Amnesty when it comes to seize and influence. Does this make Human Rights Watch
less legitimate as an organisation? After all it is harder to monitor its activities on
compliance with its mission statement. The International Commission of Jurists refers
in its Statute to the international humaights standards, which are “universal,
interdependent and indivisible”, but withoutesgalizing which standards it refers to. In

the first article the organisation’s legahtsts is provided for as a non-profit and non-
political association, which is close to thengeal definition of alNGO. The Statute of
Amnesty, however, refers to it as a global community of human rights defenders, with
human rights groups associated to it, apen for individual membership, as clearly
defined in article 15 of the Statute. Studyithe founding documents of smaller or non-
Western human rights NGOs, like for instance Imparsial in Indonesia, or the Asia

Foundation, reference is made to intgional human rights standards.

However, despite the fact that the orgaimses themselves make clear reference to
international law, this d@e not change their status under international law. The
reference of NGOs to the international humayits standards provides a justification
and basis for their activities, but it would be an unjustifiable extension of their power to
derive their status from these references. The fact remains that the only mention to the
status of non-governmentalgamisations is made ingHJN Chapter and the ECOSOC
Resolutions based thereon and in the Cibuoic Europe system in the European
Convention on the Recognition of the da¢ Personality ofinternational Non-
Governmental Organisations and the Resolutions of the Committee of MifiisTéms.

set of laws that regulates the exmte of NGOs are still national though. The
recognition of NGOs as regulated in theove mentioned Eapean Convention only
extends this recognition of NGOs in statetiga to those NGOs already recognized in
another state party.In many occasions, the national laws of states are not sufficiently
equipped to deal with international NGOwhile it is their duty to provide the
opportunity to form organisations with supgog laws, under the right to assembly, as

adopted in many treaties. There is a digarey between the international tasks that

87 Relevant in respect are Committee of Ministers Resolution 62 of 24 September 1954, (Re$dlLitf
28 October 1960, Resolution 35 of 1972 and Resolution 93 of 18 October 1993.
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most human rights NGOs have set for teetwes and the struggle with the national
laws, which sometimes limit their ability to perform these tasks. However, the fact
remains that, as was the conclusion on the NGO participation at the international
negotiation table as well, that states are still the dominant actor in international law. The
ability of NGOs under international law torfam their tasks is still dependent on the

states’ willingness to allow them to enter the international arena.

This conclusion, however, does not answer the question of legitimacy entirely. In the
case of the ASEM Dialogue, for instance, aften heard complaint is that those NGOs
being able to influence policy are mostlysbd in Europe, having their voice heard on
the level of the European Union. In whaay does this represent the Asian people?
What is their legitimacy concerning ASEM, if they claim to be restricted to this forum,
if they only represent one side of the dialogue? What can the Asian members of NGOs
do in order to get their voice heard and teéha “vote” in the decisions on policies of

the (human rights) NGOs working in the field of ASEM? One argument refuting the
democratic deficit of human rights NGOis, that NGOs legitimate themselves by
demanding their place in the internationara. NGOs, especially the ones working in
the field of human rights, represent valaesl norms, instead of people. They are not
like a state, of which there is no turning away from. If one does not like the policies or
aims of an NGO, it can ignore it, or resigs membership, if the organisation has any.
The demand for democratic legitimacy originates from the idea to view the recent world
order trough the eyes of states, not allowing for any other entities, with other structures
and missions to be present. Does this ntbah NGOs do not have to answer for their
behaviour at all”? NGOs do have to applg titorms and values laid down by national
and international law just as much as any other entity within the national legal order of
states. Besides, those NGOs that do meebers often also have an executive board,
which has to justify their actions to theank and file. For those NGOs which do not
have that, support is voluntary based. Theeeftite demand for democratic justification
ends here. Once they are officially grantgdth international leglastatus, which would

also be the time to set up sokiad of internationbcode of conduct, whh is absent so

8 N.S. RodleyHuman rights NGOs: rights and obligations (present status and perspeciiveiyi
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far, there are clear obligations that cannbenitored. As long as this is not the case,
national law provides NGOs their legal status and the criticism of democratic deficit is

not valid here.

This general counter argument on democratficidehowever, does not justify the fact
that the Asian NGOs have trouble effeety participating in the ASEM Dialogue.
Their exact role will be analyzed in the example case of Burma/Myanmar, as will be

described in the fourth chapter.

Functions

In the analysis on NGO participation in imational negotiationsseven main tasks or
activities of these organisations were distilled. The question that arises here, is whether
these activities of NGOs in general also apply to human rights organisations, or whether
these specific organisations have a specific list of activities. An important activity of
human rights NGOs is the documentatiord gublication of human rights violations.

The collection of information and, therebgxposing human rights violations is
considered to be one of the core activities of human rights NGOs. While information in
itself is not enough to stop or prevent hunmayits violations, it is a prerequisite for
effective action. What is important for stat but even more so for international
organisations, is in order ttevelop an effective policy knowledge of the circumstances

is of crucial value. Interni@nal organisations, and espaty human rights NGOs, have

a reputation of collecting valuable imfoation. Amnesty Int@mational and Human
Rights Watch have an importafuinction in this, for instance on the issue of torture in
the 1970s and 1980s, in which Amnesty provided states and the United Nations with
information on cruel practices in various states. This eventually led to the adoption of
the UN Convention Against Tortuf@.Another example are the so-called “Human

Special 19, 1997, p.46

89 A.R. Korula, The regimes against torturi: B.l. Spector, .W. Zartman (ed$etting it done; Post-
agreement negotiation and international regimé&sshington D.C.: United States Institute of Peace
Press, 2003, p.239
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Dimension Implementation Meetings” of t¥ganisation for Security and Cooperation
in Europe (OSCE), which is a platio for interaction between NGOs and
representatives of member states on varmunsan rights issues. Besides these meetings
for exchange of general information, semgare held on specific topics related to

human rights, in which NGOs perform mportant information providing rof®.

NGOs can be called the main providersndbrmation on human rights standards.
Therefore, they are responsible for providstgtes, international organisations and the
public reliable and well-documented information peadable and complete

information is not only important for theffectively functioning of human rights
mechanisms, but it is also a moment onclvthuman rights NGOs can be monitored.
Referring back at the issue of legitimathye reputation of NGOs are dependent on the
reliability of their work, and thus of their collected information. The right balance has to
be struck between providing information in a timely manner, so sometimes this has to
be done without precisely verifying thdanmation, and providing the correct and
dependable information. The provision of infation is a powerful tool in the hands of
NGOs: they are usually the first to put aaue on the international radar. If a certain
region does not get NGO attention the governments of states will most certainly not pay
attention to the particulartsation. This is part of theaming and shaming tactic: if a
certain issue is brought undaternational attentin, most states cannot afford to ignore

it. On the other hand, if NGOs ignore a sitoia, states will most likely not take the
situation up either. This is the so-called Chad Rtile.the selection of information

NGOs can be biased as well. Formulating a certain situation in a negative way can be a
justification for the existence of the NG@question. A study performed by Fred

Grinfeld on the information provision BIGOs compared to states shows that

regarding civil and political rights the chosen NGOs, in this case Amnesty International
and Human Rights Watch provide in mostesamore information than states like The

% s.C. van BijsterveldTussen burger en internationale organisatie: NGOs als vehikel voor
veranderende internationale constitutionele verhoudin@erg. Flinterman, W. van Genugten (eds.),
2003, p.84

° This name refers to the human rights situation in Chad, in which the formeratglower France did
everything in its power to prevent the human rights situation to attract international attedtion. See
also F. Grunfeld, A. SmeuldefdGOs als informatieverschaffers in vergelijking met statelijke actoren,
in: C. Flinterman, W. van Genugten (eds.), 2003, p.93
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Netherlands and Norway, but when it comesdonomic, social and cultural rights, the
information provision of these organisatidasks somewhat behind. The only positive
exception is the United States of America, which government has a constitutional
obligation to report extensively on the hunragits situation in those countries with
which the countries has tiésThe question arises about the representation of this
research. One important consilon that can be drawn here, and which is likely to be
valid in general for the functioning dluman rights NGOs in the provision of
information, is the fact that states havedmsider human rights against other interests.
Therefore, in bilateral negotiations otatons, a critical position on human rights can
be harmful for interests of the critical state in questioarilicism has tde ventilated,

it should be done so in a ttilateral context. Regarding the situation of the human
rights violations in Burma/Myanmar the European coalition of Great Britain, Denmark
and The Netherlands uses the EuropeaiotiJto put pressure on the country in
guestion. One consideration might be that ¢higanisation as a whole is more effective
in putting pressure than a single country. But maiirigigood relations with the
Republic of China, which supports therBiese government, might have a lot to do

with it as well.

Closely connected with the collection and publication of information are the other
activities of human rights NGOs: educatiadyocacy, standard-setting and assistance

with monitoring. Regarding the educatiofahction of NGOs, the target groups define

the format of the activities. The genepablic can be reached through information

bulletins, public campaigns advertisement in for instance the media. Through public
education a basis can be created for action against a certain state. The use of internet is

important in this regard.

But governments can be educated, for instdine®igh the discussion fora used in the
Organization for Security and CooperatiorEmrope, as described above. Besides,

international NGOs can educate natioN&Os trough trainings and specialist

92F. Grunfeld, A. Smeulders, in: C. Flinterman, W. van Genugten (eds.), 2003, p. 93-119
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workshops, for instance in the new meambtates of the Council of EuropeThe main
aim of education is to create awareness among the public, the states or in international
organisations, which hopefullyill result in a better defence of the public of their own

rights and in a demand for changes in other countries for more protection.

This latter aspect is what human righly@cacy is about as well: through exposure of
human rights violations, NGOs try toeate support of the public and supportive
government to force for more protection maas in a certain state or area. Through
effective negotiation NGOs have to reach the more influential states or form a large
coalition with smaller states in order to influence international policy as effectively as
possible. The larger the coalition is, the larger the basis will be, which is positive for the
legitimacy of the action undertaken by the NGO in question. Human rights advocacy is
the heart of policy influence, and is closebnnected with the provision of information
and with the agenda setting activities of NGOs.

After issues have been put on the international agenda, the phase of standard setting
takes off. The role NGOs can play in thisase is largely instnaental: it can provide
information, knowledge and technical assistance that is necessary in the preparation of
treaties. The creation of the Statute of therimational Criminal Court is still one of the
most successful examples of NGO participaiin the drafting of the treaty. Another
example is the establishment of the OptldPr@tocol to the Convention on the Rights

of the Child on Involvement of Children Armed Conflict. Already in the early phase

of the preparation of the document bg #stablished working group NGOs played a

role in information exchange and technical assistahBet even in the 1940s there

were pioneers, not yet called human rights NGOs though, that put human rights in the

journalistic and academic spotligit.

% C. .E. Schwitter Marsiaj, in: Schweizer Studien zum Internationalen Recht, 2004, p.23

% C. BreenJThe role of NGOs in the formulation of and compliance with the Optional Protocol to the
Convention on the Rights of the Child on Involvement of Children in Armed Conflidtman Rights
Quarterly, volume 25, 2003, p.457
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Finally, the phase after standard-setting is the monitoring of compliance of states with
the treaty agreed. This can be done smuph NGO assistance to victims in an
international judicial or qua-judicial procedure. NGOs dwt have party status, except
before the European Court of Human Rights. This status is limited, however, to the
cases in which the NGO itself is a victim of a human rights violafi@ther ways of

NGO participation in these cases is throsgkcalled third-party intervention, which are
used to protect persons who are unrepresetaqutotect the public interest or to guard

the procedure before the imational organ in questiofi. Furthermore, NGOs can
participate in these procedures as a vener in the functiorof provision of legal

assistance or aid to individual victims.

Besides the quasi-judicial procedures oéldey with individual complaints, most UN
human rights treaties provide for a rejpay procedure, which demands a report on
compliance with the provisions of the trgain an annual or bi-annual basis or every
four years. The role NGOs play in thisspect is through skdow reports: reports
additional to those of the stat and often more critical, which can be used by the treaty
body in the discussion of the country repoittwithe representative of the government in
questiom® Organisations like the Dutch Section of the International Commission of
Jurists (NJCM), Defence for Children Intational and Amnestynternational have

been active in this regard. Coalitions of NGOs, handing in one shadow report, have
been formed in the past as well, and are a useful means to combine knowledge and
networks. Besides the fact that shadow repoe used to make state report complete,
and to form a critical note to the sometimes too rose-coloured state reports, these NGO
reports can serve as a catalyst for social debate, both on a national and international

level.

% W. Korey,NGOs and the Universal Declaration of Human Rights; A curious grapeNae,York:
Palgrave, 1998, p.3

% C. .E. Schwitter Marsiaj, in: Schweizer Studien zum Internationalen Recht, 2004, p.25

" E. Schwitter Marsiaj, in: Schweizer Studien zum Internationalen Recht, 2004, p.25

% |. Boerefijn, A. van Gans, R. Oostlaride rol van niet-gouvernementele organisaties in de
toezichtsprocedures op basis van VN-mensenrechtenverdiag€n Flinterman, W. van Genugten
(eds.), 2003, p.122

43



Interaction between national andi@mnational human rights NGOs

As with the shadow reports, which can be a combined project of several national and
international human rights NGOs, these organisations can cooperate in all other fields as
well. Local human rights activists, with theipecific knowledge of the local situation,

can complement the more generally bas¢ermational organisains, which have better
access to international negotiation platformmgdia and policymakers, and vice versa.
Besides, international NGOsften have more funding tbe present at the large
conferences and to have more accessth® important policy-making meetings.
However, also for international NGOs fundiagd staff remains a topic of concern.

The most important area obaperation between local andemational NGOs is in the

area of information provision and publicm. International NGOs often enjoy a high
level of legitimacy. The reputation of large international organisations such as Human
Rights Watch, Amnesty International and the International Committee of the Red Cross
is very good and states rely on theipgds. These reports, however, could not be
composed without the help of local human rights activists, either through their
assistance to the representatives of the international organisation that is sent to the field
or through specific information pvided by the local organisatiofis Therefore, the
organisations on both levels are interdegent: local NGOs need their international
counterparts to have their voice heard ie thternational arenayhile international
organisations need the local ones to get a better understanding of the local political,

cultural and social situation.

Moreover, international NGOs can help thédbcal counterparts to gain access to
international human rights systems, for instance in their assistance of victims in
individual complaints procedures. Amnestinternational and the International

Commission, for instance, sometimes speak dralbef national oganisations at the

%D.A. Bell, J.H. Carenslhe ethical dilemmas of international human rights and humanitarian NGOs:
reflection on a dialogue between practitioners and theoiist$iuman Rights Quarterly, volume 26,
2004, p.303
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UN or they provide the opportunity to locatganisations to represent themsef8s.
This bridge function can be of great importa for NGOs willing to participate more in

the ASEM Dialogue. Especiallgtssian NGOs complain that it is difficult for them to
raise critical issues to their governments, since there is still fear among Asian
governments that NGOs could challenge and threaten their pSwEnerefore, the
hope of the Asian NGOs is grounded on the cooperation with their European
counterparts to get more grip on the ASBiMlogue. What the exaatfluence of Asian

NGOs is will be discussdd the next paragraph.

B. The role of non-governmental organisatiom$iuman rights protection in Southeast

Asia

Before going into the topic of the role of NGOs in Asia, it is wise to return to the
discussion of the definition of civil society dgscribed briefly in the first chapter. In
this chapter civil society, of which NGOs che said to form a part, is regarded as a
counterweight of the state, in which indlual, groups and othentities participate on a
basis of free will. This element of free will @nsidered to be crucial for a good life.
This concept of a good life is rath#vestern based, as case was made above. The
question that arises here is whether thefinition of civil society can be used for
studying the influence of Asian civil society on government policy. How far does Asian

concept of civil society differ from the European idé&¥s?

This discussion on the differences in conceptivil society in Asia and Europe is
closely related to the discussion of the ddéf# interpretations of human rights. Some

scholars argue that the concept of civil society is still in a developing stage, while others

10 schwitter Marsiaj, in: Schweizer Studien zum Internationalen Recht, 2004, p.27
1015 Berisck, P. Scannell, B. Brennan (eds.), September 2002, p.9

192 The differences between Asia and Europe are chosen, since these are relevant for the analysis of the
paper and for finally answering the central question.
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even deny that such a ampt exists at all in Asi> The core elements of civil society

in Europe are that it is a collection of iadiuals, organizations, etc. that is based on
free will, independent from the states servasga counterweight to the state. In Europe
this was developed by the “bourgeoisie”, mainly out of economic interests, with a clear
distinction between public and private secf§iwith the latter element a problem arises

in the case of Asia: there is no clear didtiilon between public and private sector. There

is a large so-called unofficial sector llifag in between private and public sector.
Besides, the question arises whether a “beoigie”, as was present in Europe in the
nineteenth and twentieth centuries to develop a sector that became an important check
on the use of power by the state, is pregenhis form in Asia. Slowly, a new middle
class, with an urban orietiian, and well educated is emeargiat least in the Southeast
Asian region:®® However, to what extent can this middle class perform the same task as
the European bourgeoisie did in filling up theace left to private actors? In Southeast
Asian countries, this space is rather small, uhe authoritarian nature of some of the
states. As in the human rights discussieaders like Mahathir dflalaysia or Suharto

in Indonesia always argued that forces cethulancing the power of the government
were dangerous to the stability of thatst and should therefore be hindered. This
emphasis on internal stability and security was a legitimate argument for a long time,
since most states in Southeast Asia haesmeore or less stable for some decades now.
This focus on stability and security resulted in the creation of the regional association of
ASEAN, dealing with all uncertain externtdctors of the ColdVar, the fall of the
Soviet Union as a Sup@ower, and the changing natafeconflicts. This argument was
valid for a long time to restrict humarghts and to narrow down the possibilities for
civil society actors to work on political reform. However, the financial crisis, together
with the political crises of East Timor, the fall of the Suharto regime and the jailing of
Anwar lbrahim in Malaysia paved the way for political reform. Slowly, the room for
civil society to manoeuvre is extending. One example in this respect is the situation in
Malaysia. In this country, the movement‘Bleformasi”, which symbolizes the political

reform it is going through, a growing role is played by civil society actors like NGOs

193p.C. Schak, W. HudsoGivil society in Asiain: D.C. Schak, W. Hudson (edsQivil society in Asia,
Hampshire: Ashgate, 2003, p.1
%% 1dem. p.4
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and activists”® There are a few factors that determined the influence of these actors.
First of all civil society had become growig active, also through the raise of the
internet, as an important non-state contrbheedium for information. The internet was
used for the creation of public awareness on more critical issues like democratization
and human rights. Besides, the governmeptds#el not to act to harshly to prevent the
rise of the civil society actors, since this would create martyrs internally and a very bad
reputation externally, as was the case i bloody repression of student protests in
Burma/Myanmar and China in the late 1980sahy, the political climate in the region

with the financial and political crises, was ripe for change. Therefore, the role these civil
society actors played was growing, but their influence was only as large since they

combined forces with the political oppositithi.

Does this situation in Malaysia serve as an example for the entire region though,
especially when it comes to the role of NG&pecifically? Studying the situation in the
Philippines, for example, space for populavdlvement in civil society organisations
expanded greatly after the revolution in 1986jch ended the twenty years of Marcos
rule1°® NGOs take up all kinds afon-economic concerns, such as health care, literacy
but also human rights. There is thus a lively sector of citizen participation in for instance
NGOs. This has evolved into a strong chackl balance on the government: the civil
society dynamism can surge so high that it beng about regime change, or at least
call for it, as has happened against President Gloria Macapagal Arrayo in July this
year’® Here, there is no coalition building with the government, as is the case in
Malaysia. If done in a balanced way, this system of checks and balances can work as a

strengthening mechanism for democracy and human rights. However, in the case of the

195 F Loh Kok WahASEAN NGOs in the post-Cold War woilt,J. Lele, W. Tettey (edsAsia — Who
pays for growth?Aldershot: Dartmouth Publishing Company Limited, 1996, p.43

1%6'M.L. Weiss, S. Hassaffrom moral communities to NGOs; ML. Weiss, S. Hassan (edsSpcial
movement in Malgsia; from moral communities to NGOs, LondBoutlegdeCurzon, 2003, p.12

197 \M.L. Weiss,Civil society and politicateform in Malaysiajn: D.C. Schak, W. Hudson (eds.), 2003,
p.68

1% The increase in NGOs is visible in other countries in the Southeast Asian regiel &sdonesia,
Thailand, Vietnam, Cambodia and Singapore all show a sharp increase of the amount of nanegvern
related organizations active in non-economic fields such as human rights and environmental issues. See
also I.R. SerrancCivil society in the Philippines: struggling for sustainability, D.C. Schak, W.

Hudson (eds.), 2003, p.111
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Philippines, since the Marcos era, there have been so many challenges to the legitimacy
of the government in power, that it hasdestabilizing and disturbing effect. This
resulted in the breach of the main principles of a democratic state, namely transparency,
the rule of law, accountabilitgnd democratic participatio® Studying the situation of
human rights defenders in 2004, as has been done by the International Federation for
Human Rights in their report published onNarch 2005, the situation of human rights
NGOs in the Philippines does not give risea positive view. Important proponents of

the abolition of the death penalty were harassed and even executed, as were other
representatives of human rights NGOs. Theore concludes thathese extra-judicial
killings created a climate of fear, in whi¢he freedom of expression and democracy
were undermined:! However, on the other hand studyiig entire report, the situation

in some other countries in the region $butheast Asia, like Vietham, Laos and
Cambodia is worse: besides executions @isdppearance of representatives of human
rights NGOs, the freedoms of expression, aisgion, and assembly are restricted, and
economic, social and cultural rights are not lived up2®@n Vietnam, the report states

that “the communist authorities continued to blatantly stifle all form of criticism and
dissent, as they increased the repressiomsgall divergent opinions, thus increasingly
restricting the freedoms of opinionné expression guaranteed by the 1992
Constitution”**® This complies with the conclusiairawn by Sebaisn Bersick on the

difficulty of Asian NGOs to raise itical issues to their governmerits.

It is important to note, however, that eaditetn Southeast Asia had its own history of
development, with more differences between them in the last century than is the case in
the more homogenous situation of Europe. €hdiferences in history have had a clear
influence on the rise of NGOs in each state separately. In Indonesia for instance, under

the somewhat liberal regime of President Sukarno NGOs could emerge, of which the

199 The Associated Pres@hilippines president won't resig8,July 2005, Manilla,
www.cbs.com/stories/2005

0] R. Serrano, in: D.C. Schak, W. Hudson (eds.), 2003, p.111

M |nternational Federation for Human Rights (Networking Human Rigeferidlers), 31 March 2005,
www.fidh.org/IMG/pdf/Asia.pdf p.218 and 270-274

1121dem., p.218-231

13 1dem., p.277

1143 Berisck, P. Scannell, B. Brennan (eds.), September 2002, p.9
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rural ones were abandoned by the later Peesi®uharto. In Malaysia, as in Thailand
and Indonesia, the state was involved in so many aspects of life, that a proliferation of
NGOs to fill up some of that space was vbeyd. However, in the 1970s, more urban-
oriented organisations emerged, mositpncerned with consumer rights and
environmental issue's” Human Rights in this regard remained a controversial issue. In
Cambodia, however, very few organisati@merged until the 1970, when they started
playing a crucial role in the channelling of international development aid to the rural
areas:*® It was especially during the 1980s a@90s with the economic prosperity that
NGO proliferation was blooming, espedyalin the area of development aid.
International and national NGOs worked togetioegain funds and to transfer the aid to

the areas in most economic need a®dyas they could. The international non-
governmental organisations were somewtesterved in directly lobbying with the
governments in question, which werdillsa bit suspicious towards external
interferencé!’ Therefore, coalitions between international and local organisations, in
which the locals established and maintained the contacts with the officials, were thought
to be the most effective means to influence policy. As was the case in Malaysia as well,

ties with state actors were important to have a chance on political infltfnce.

When human rights were involved, howevee flicture is less roseate. The described
rise of non-state actors like NGOs in the 1980d 1990s, is not so much true for those
working in this field. However, once humaights NGOs are allowed to function, they
were the best placed of all non-state actors to challenge the authoritarian rule that was
so dominant in the 1980s and 1990s in Southeast Asia. NGOs provided an opportunity
and legitimacy to the students;ademics to oppose to the governments, as was the case

in for instance Indonesia® And exactly for this reason, these organisations were and in

115G, Clarke The politics of NGOs in South-East Asia; Participation and protest in the Philippines,
London: Routledge, 1998, p.31

186G, Clarke, 1998, p.32

7 1dem., p.34

8 This is not the case in the Philippines, however, where the civil society organizations act
independently from the state actors, without directly forming coalitions with offiCidlerefore, because
of all these different political situations, it is important to keep in mind that there is not onefardtel
realization of the functioning of civil society despecially NGOs in the Southeast Asian region.

1198 S, HadiwinataThe politics of NGOs in Indonesidgeveloping democracy and managing a
movement,.ondon: RoutledgeCurzon, 2003, p.97
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several cases still are heavilystricted by the governmenin question. Where claims

on human rights were repressed in the name of cultural relativism and economic
development in the past, the argument has shifted, since the terrorist attacks of eleven
September and the Bali bombings, more towards the justification of the fight against
terrorism. In the name of protection of internal and regional stability and security the
freedom of expression and assembly eestricted and opposing “elements”, read:
representatives of human rights NGOs, areaeed from society. This observation can

be concluded from sexa Amnesty International reports as Wéfl Especially the rise

of the internet, which is used by many NGOs to spread information on human rights
violations, has resulted in the further regions of the freedom of expression and
association, which hampers the work of fmrights NGOs. They try, through the
provision of information to create awareness amongst the public and to enforce political
reform. The niche in which these tasks have to be performed is rather small, however.
The case of Malaysia shows that NGO influence can be quite effective, as long as the
formulations used are delicate and aware of the internal governmental fear against too
much influence and as long as the matarsad is backed up by political opposition for
instance. Maintaining a clear division betwestate and non-state actors, as is done in
Europe, is not an effective way to improve the human rights situation in Southeast Asia.
Too clear influence by non-state actors IK&Os is forcefully repressed and leads
“only” to international indgnation. More subtle lobbying, building coalitions with
opposing political parties, taking carefukgs is a more effective way to cultivate
change. One prerequisite is, of course, thate is a political opposition existent. This

IS rather problematic in the case of Burma/Myanmar. This case, however, is not

representative or the whole of Southeast Asia, as will be described in the next chapter.

Much has been done, but there is still a long road ahead before these actors can truly
perform an officially recognized role. This much is clear from the report of the
International Federation for Human Rights.vitwer, the fact that the amount of NGOs

has increased noticeably in most countries in Southeast Asia since the 1980s is a sign

120 For instance the report drorture and secret detention: Testimony of the ‘disappeared’ in the ‘war on
terror, 4 August 2005, AMR 51/108/2005pcialist Republic of Viet Nam appeal for: cyber dissident —
Nguyen Vu Binhl June 2005, ASA 41/019/2005, www.amnesty.org
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that slow change is possible. New political leaders like Sasilo Bambang Yudhoyono in
Indonesia could contribute to this chariffeAnd these changes are necessary, if the
region wants to be able to face the challenges it has been facing the last decade, like the
terrorist attacks, the tsunami and the otmaith quakes in Indonesia. These challenges
can best be faced by an open, transparent, democratic society with respect for human
rights. As has been said, there is still a long way to go.

4. The case of participation of Burma/Myanmar to the Fifth ASEM Summit

A. The position of the states

The European and East Asian continents committed themselves to develop their
Dialogue further in the field of poltal, economic and cultural cooperation. The
purpose of the ASEM Dialogue was to evolve mutual understanding and respect further
and to maintain good relatiom®tween both parts of the world, based on the principles
of equality and non-interference in internalatters. Especially the latter principle
caused friction between both sides, forstamce regarding the participation of
Burma/Myanmar to the Dialogue. This difference of opinion lead to an almost clash
right before the Fifth ASEM Summit, to beeld in Hanoi Vietnam in November 2004.
This was not the first time, however, that the participation of Burma/Myanmar was a

topic causing controversy betwetie Asians and Europeans.

The current military regime has governedhastrong force since the military coup in
1988. At this take-over, the shift of poweas only a theoretical one, from one military
regime to the other. In practice, howeuvssth regimes were intevined, which resulted

in the fact that nothingeally changed for the population. The grip of the military

121 The question here is whether “SBY”, as the new President of Indonesia is called, has the power yet to
make a change. In the investigation in the deatheohthman rights activist it is clear that the President

has not been able to have power over the Indonesian secret service. The service is still immune and abov
the law. The trial of the suspect of the murder of Munir is considered to be the first test of SB¥is hum
rights policy. See also M. Maagoord op Munir komt voor de rechten; Volkskrant, 30 Junly 2005
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government of the State Law and Or&storation Council (SLORC), which assumed
power of the Burma Socialist Programme Party (BSPP) ruling from 1962 till 1988, was
loosened somewhat? But still, most of public and prate life was fully controlled by

the military junta, and there was no sign that an independent civil society would be
allowed to emerge. The maintenance of the government's control and the resulting
restrictive laws on several freedoms, suchhasfreedom of expression, the freedom of

the press, freedom of association, etc, a@gect of more inteational criticism than

the BSPP regime, however. The reasons for that were that the international media paid
more attention to the situation in Burma/Myanmar, also because there now was a clear
victim of the regime, who personalized thesthct accusations dluman rights abuses:

Aung San Suu Kyi. She is the general secretary of the National League for Democracy
and received a Nobel Price for her attésnpo drive the military regime towards
democratisation. She was &ted after the student protests in 1988, which were
bloodily knocked down by junt&2 Since 1989, she is put under house arrest, seriously
limiting her fundamental human rights and freets. Her party, the National League for
Democracy (NLD) won the 1990 general electdecisively, an outcome which was
ignored by the military leaders, who remained in poff®eAnother reason for more
external criticism on the country was the fact that the world order was changing rapidly
in those days. The massacre at the Tienanmen Square in Beijing, China by the
government forces in 1989 was forcefutigndemned by the international community,

which also backfired at the events one year earlier in Burma/Myanmar.

The European Union condemned both the bloodily knocking down of the pro-
democratisation protests, as the igmoea of the election outcomes in 1990. This

resulted in the political isolation of theountry and economisanctions put on the

122 |I. SteinbergA void in Myanmar: aiil society in Burmain: Burma Center Netherlands (BCN),
Transnational Institute (TNI) (edsStrengthening civil society in Bua; Possibilitiesand dilemmas for
international NGOsChiang Mai: Silkworm Books, 1999, p.9

1231 Loewen, ASIEN, volume 95, April 2005, p.65

124 Instead of recognizing their defeat, the military regime decided to hold a national ttomvenvrite a
new constitution. The NLD of Aung San Suu Kyi dksil to leave the convention in 1995. Critics of the
convention state that this is used as a justificatiothi® military junta to remain in power. The decision
to hold the convention was followed by the decision to establish the so-called Union Solidarity and
Development Association (USDA), an organizationesgrng to have characteristics of a civil society
organization, but entirely controlled by the government.
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country by most Western countries. Thedaean Union imposed an arms embargo on
the country as early as 1990, followed bg #nding of defence cooperation in 1991 and
the suspension of all bilateral aid, except for strictly humanitarian assistance and finally
a visa ban on all members of the military regime, members of the government and
senior military officials, et¢?® The United Nations condemned the situation in the
country through sharply formulated resobums, of which the first one was adopted by
the UN Commission of Human Rights in 1989 and after that by the UN General
Assembly. These resolutions called upon rttigtary junta to hand over power to the

democratically elected government andend the human rights violatioffs.

The ASEAN response, however, was very ddfer instead of the policy of isolation,
sanctions, and official condemnation of the lamnights situation, the member states of
the Association chose the policy of “constructive engagement”. This means the effort to
convince the military regime to come tongecratic developmenby persuasion and
quiet diplomacy. At the annual summitASEAN in Vientiane in 2004, the new Prime
Minister of Burma/Myanmar, Soe Win was even warmly welcomed by the other
ASEAN nations, despite the unelgang situation of Aung San Suu Kyi and the lack of
democratic process! They still considered the matter an internal affair of the Burmese
state, despite the growing humanitarian need, the internal conflict continuing for years
now, and the grave violations of mostitiyolitical, economic, social and economic
rights, despite their universal charadérOne important factor in this matter could be

the position of China on the issue. China is one of the greatest supporters of the military
regime, because it still keeps the country, which shares a border with the Chinese,
stable. The Beijing government fears political chaos once the military regime is put out

of power. And this political chaos could have a spill-over effect on the southern areas of

125 Eyropean Commissiofthe EU’s relation with Burma/Myanmavjay 2005,
http://europa.eu.int/comm/external_relations/myanmar

126 The most recent resolution of the General Assembly on this matter is the one of 23 Decérhbiar 20
which reference is made to the report of the Secretary-General and the interim-report of the Special
Rapporteur of the Commission on Human Rights on the human rights situation imkty&ee General
Assembly, Resolution 263, A/RES/59/263, 23 December 2004

12" The EconomistShame on the summiteers; South-East Asia’s leaders simply ignored Myanmar's
crisis, Vientiane, 2 December 2004

128 This especially goes for the rights inserted in the Universal Declaration of Human Rights, awich h
become binding upon all because of their international customary law status.
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China, because of the Chinese minority living in Burma/MyarifiaBesides, China is

a strong advocate of the non-interference ppileciFinally, India has tightened relations

with Burma/Myanmar, most probable because of interests in the gas reserves in the
country™*° As the arch-enemy, China cannot stay behind in this matter. Moreover, also
Thailand has tightened relations with the military junta, possible also out of security
considerations. The Thai border area eofled with Burmese refugees, since military
ruling and since the ethnic conflict in the border areas is contifitfifiche more its
neighbours will support it, the less likely it that the international pressure on the

Burmese military regime will gain effect.

Despite its bad human rights reputati@wrma/Myanmar was adopted in the ASEAN
system in 1997, which led to a blockade ia tklations of the Eagtsian nations with

the member states of the European Unibime latter were not willing to enter into a
dialogue with the military dictatorial regime. The diplomatic relations between both
regions were deteriorated in such aywahat an ASEAN-EU Joint Cooperation
Committee was cancelled in November 1997. Fhee goes for a Senior Official
Meeting in Bangkok and a meeting betweenNtaisters of Foreign Affairs, which was
planned for March 1999 in Berli{? It took another three years until the next EU-
ASEAN Foreign Ministers Meeting could beld in 2000 in Vientiane, Laos. However,
none of the foreign ministers from the Eurapsside participated in this meetitig The
member states of the European Union maintained their position that Burma/Myanmar
could not attend official Summits, also those of the ASEM Dialogue. This resulted
almost in the annulment of the $ad ASEM Summit in 1998 in London. Through
mediation by the Thai government, whichsméie EU-coordinator of ASEAN at that
moment, the member states of ASEAN decittefinally give in with the proposal that
ASEAN membership did not automatically lead to ASEM membership. This was a hard
compromise for the ASEAN states to swallow, since in their view the adoption of

129 pltsean,Political situation in Myanmarttp://altsean.org30 March 2004, p.53

1%01dem., p.38

31 Human Rights WatcHhailand: End crackdown on Burmese fleeing abuses; Thai government policy
puts thousands of Burmese at ri&k, February 2004, www.hrw.org/english/docs/2004/02/25/thaila

1324, Loewen, ASIEN, volume 95, April 2005, p.67

133 1dem., p.68
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Burma/Myanmar in the ASEAN and thussalthe ASEM system was a legitimate
consequence of the policy of constructive engageniemiowever, the Asian states

were aware of the fact that retaining ttee participation of Burma/Myanmar to the
ASEM Summit would seriously harm the purpasfethe Dialogue. In this sense, the
Asian side decided to give and participate with only seven ASEAN member states
plus China, Japan and South-Korea to the Second and the Third Summits in respectively
London and Seoul. The Fourth Summit was mainly engaged with the issue of
international terrorism, so there was hardly room for discussions on human rights

and participation of Burma/Myanmar, which left the matter still unresolved. The
question arose again in 2004 in the period towards the Fifth Summit, to be held in
Hanoi, Vietnam. The European Union was egea with ten new member states, which
were automatically adopted into the ASEM process. This was considered offensive by
the Asian side, since despite the fact that new member states to the EU have to comply
with certain standards of good governance dewocracy, the reputation in this respect

of some of the new members can be doubted.

The question that arises here is whether the European states were one in their call to
boycott the Fifth Summit if Burma/Myanmar would attend on an official level. And
what exactly was the position of the Asian states in this respect? There was a delegation
of three states on European side, whiclremeather strong in their position on the
position on Burmese participation: the Udit€¢ingdom, Denmark and The Netherlands
were against® The Netherlands was in a difficult position in this respect, since it was
the EU President in the second half that y&4Therefore, a Special Representative of

the EU, Dutch former Foreign Minister Haman den Broek waspgointed to negotiate

with the foreign ministers of Vietham, #% host country, Japan, Thailand and China,

as important neighbours. Oneportant factor of these nefistions was that conditions

are not put in a coercive way, but rathespeak of “wishes” from European side. The

134 0. Wagener, Herausforderung fiir den ASEAN Way: Myanmars ASEANIistischaft, Stuttgard:
Ibidem-Verlag, 2004, p.60

135 This was concluded from an interview with an official of the Netherlands MinistFpiefign Affairs,
who wish to remain anonymous. The Hague, Wednesday 4 May 2005.

13 This one of the reasons why the Netherlands government never adopted an official position on a
possible boycott. The matter at that moment was still left to solved by the member stateé&\bif ASE
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wishes as put forward by the Irish Presidency, which was the precedent of the
Netherlands, were for instance the release of Aung San Suu Kyi and all other political
prisoners, the re-opening of the NLD officake continuing of the democratisation
process and the end of human rights violations in the cotiitihe EU Special
Representative approached China with thguest to use its important influence to
quietly convince the Burmese militaries tmove towards dweocratisation and
protection of human rights® Despite the fact that the appointment of a Special
Representative, who would discuss the maitatdyally and not in the official Dialogue

with all states present, was appreciated by the Beijing minister of foreign affairs, he did
not respond positively to the request. Thesifpon of the minister, and thus the
government remained that the Europeanodrshould not interfere ian internal matter

of Burma/Myanmar. Multilateral dialogue and the approach of constructive engagement
were considered by Beijing to be more effee than internatiorlasolation. Therefore,
Burma/Myanmar was supposed to attend th@ Summit, at whatever level of
representation it may decide. According to the Chinese, the European Union delegation
was too focussed on the release of Aung San Suu Kyi, which was hampering the
process?>° China did, however, give some “advice” to the military government in which
the concerns of the international communagre filtering through. The question is
what this advice exactly are. This, however, did not become clear in the interview

though.

As for Vietnam, this country was in affitult position, since it was hosting the ASEM
Summit. Therefore, it had quiten interest in proceeding with the meeting. On the other
hand, as a member state of ASEAN, it alsd Aa interest in maintaining the principle
of non-interference and equality. Therefaaé the ministerial meeting of the ASEAN
Regional Forum, held in Jakarta in thegimming of July, the Viethamese government
proposed to the European states the swmiutif attendance by Burma/Myanmar at the

ASEM Summit, but not on the presidential level. The Viethamese made very clear to

137 1 dem.

138 The use of quite diplomacy was requested, in order to prevent the loss of face of the military junta. It
was considered that this would be a more effective method than to negotiate the liberalinates ior

an official meeting.

139 1dem.
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the European states that this was the absolute bottom line. This position was taken over
by Japan in the meeting with the Special representative of the EU as well. Japan can be
considered as one of Asian’s most activerhers in finding a solution to this problem.
Japan had a great interest in proceeding WiehSummit as well. The official reasons

for this position remain unclear. Unofficially, however, it could be concluded that Japan
fears the fast political and economic riseGifina. Good relations with the EU could
always be helpful in countering this ngi super power. Therefore, the so-called
“Jakarta formula” was assented by Tokyo, also as the absolute bottofi° lifie.
Burma/Myanmar could be represented by a delegation with a lower rank than minister
of foreign affairs, international critem on its policy would have no effect.
International criticism on its human rightsligg and its lack ofdemocratisation could

be helpful, according to Tokyo. However, it was important to keep in mind that the
internal political situation in Burma/Myanmar was an issue separately from the ASEM
Dialogue. Therefore, too much emphasis anréflease of Aung San Suu Kyi would be
counterproductive. The timing fdhe release was a Burmese mattéThese latter
arguments made by the Japanese minister of foreign affairs could be interpreted as a
disguised approval of the non-interference @ple, as supported heavily by the Asian

side. In other words, the Japanese made clear to the EU that it had to step aside. Instead
of focussing on the negative aspects, Eurglpauld focus on East Asia in an economic
respect, as the most dynamic region in the world nowadays, according to the Japanese

minister.

Finally, the Special Representative met thieister of foreign affairs of Thailand. The

Thai position in the matter of participation of Burma/Myanmar was somewhat delicate.
On the one hand, the Thai government was approaching the Burmese military junta
more and more in the last year, as was described above. On the other hand, the Thai
government was disappointed and wormddut the unwilling position of the Burmese.

In December 2003 Bangkok hosted a forum on the future of Burma/Myanmar. The

conference was meant to be a meeting of like-minded nations, together with UN special

190 This was concluded from an interview with an official of the Netherlands MinistFpiefign Affairs,
who wish to remain anonymous. The Hague, Wednesday 4 May 2005.
141

Idem.
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envoy Razali Ismait*> The Burmese minister of foreign affairs Win Aung outlined the
roadmap of the Prime Minister Gen Khin Nyunt, which includes seven steps towards
democratisatiod?® The second meeting of the mBskok Process was scheduled for
April 2004. The Burmese leadership decided tooattend this second round of talks,
possibly because the hard-line top of thiitary regime had taken over the national
reconciliation process from the more moderate Prime Minister Khin N§tifihis was

not only detrimental for the states attending the process, but especially for the Thai
government, initiating and hosting theeatings. On the ber hand, the Thai
government was rather strict in supportihg ASEAN plus three construction attending

the ASEM Summit: either all new member states of the European and the Asian would
attend or none of the new member states could participakae “Jakarta formula” was

not considered a very good option by Bangkok. If this would have to be the solution

than indeed, the ministers level would be the absolute bottom line.

It is clear from the above that the Asian states were struggling with maintaining good
relations with their European countergaon the one hand, and supporting the principle

of non-interference and maintaining regibstability on the other hand. Some Asian
states were more firm than others. Oa turopean side, however, there was no full
consensus on the matter either. As described, there was a coalition of Great Britain,
Denmark and The Netherlands on the btiaed, in favour of boycotting the Summit,

and there was mainly France on the other hdadlaring to proceed with the meeting.

The reasons for this French position candgght in the area of economic interests. At
least that is what the Burma Campaign UK is stating in its report on the role of the oil
firm Total in Burma/Myanmat?® Besides, on the EU levahe boycott of investments

in the Asian country was negotiatéd France declared to be against such sanctféns.

142 . Jagan, The Bangkok Post, 30 April 2004, www.birmanie.ch/nouvelles/news100404.htm

143 The IrrawaddyThoughts on the Bangkok Proceksdviarch 2004, editorial,
www.irrawaddy.org/aviewer.asp

1441 Jagan, The Bangkok Post, 30 April 2004

%> This was concluded from an interview with an official of the Netherlands MinistFprefign Affairs,
who wish to remain anonymous. The Hague, Wednesday 4 May 2005.

16 B Clavin, J. Allen]Totalitarian oil; Total Oil: Fuelling the oppression in Burmagndon: Burma
Campaign UK, February 2005, p.3

147 Burma Center NederlanBU kondigt economische sancties aan tegen BusnSeptember 2004,
www.burmacentrum.nl
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Moreover, the EU was negotiating the ban on import of teak wood from
Burma/Myanmar into the Union. The problenitiwthis ban would be, however, that it

is against the regulations of the World Trade Organization.

In all, the European Union member stabesl trouble finding consensus in the matter.
France was the most prominent state against the boycott of the Summit. The
Netherlands was in a difficult position, bueddared itself to be against the political
situation in the Asian country, while Germaaryd Austria were struggling with the fact

that they did not want to offend the other Asian natidh&ventually, the agreement

was to follow the Jakarta formula and allow the Burmese minister of foreign affairs to
attend the Summit. This was considered to be the best possible, but still temporary
solution. The issue had to be solved, since Burma/Myanmar was supposed to be the
President of ASEAN in 2006. The United StabésAmerica had, unofficially, declared

not to attend the Asia Regional Forum dé#lag, because of the reputation of
Burma/Myanmar. Finally, on July 26, Burma/Myanmar decided to abandon the
possibility of performing the Presidency of ASEAN The declared reason was that the
country would be too occupied with thenglecratic reform process, since 2006 would

be a critical year for the implementation of the roadmap to democratidtiSome
opponents to the military regime welcome theisien by the junta, while other critics
state that this way the military regime has taken the easy way out. The government
might argument that it has given in to some of the international demands already, so it
does not have to do more regarding theaeratisation processnd the protection of
human rights. Whether the Burmese government will use this decision as a first step
towards a more liberal and democratic system remains to be seen. Fact is that a crisis
between the EU and the USA on the one hemdithe member states of ASEAN on the

issue is diverted, at least for now.

148 This was concluded from an interview with an official of the Netherlands MinistFpiefign Affairs,
\{Xgo wish to remain anonymous. The Hague, Wednesday 4 May 2005.

Idem.
%0 NRC Handelsbladya diplomatieke druk; Birmaei af van leiding van ASEANijetiane, 26 July
2005
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B. The role of non-state actors in the Burma case

The issue of participation of Burma/Myanmar to the Fifth ASEM Summit was mainly a
matter between state officials. International NGOs with the help of the international
media, however, have put the issue oa thternational agenda. Among European
NGOs, there is a quite some interest in working in and on the human rights and
development situation in the country. The spread of informatioru@atrin respect of
international attention and pressure on thiéitary regime. This is one of the main
reasons why the current military regime is been dealt with internationally so much since
its existence, while its predecessor Bierma Socialist Program Party was not under
international attention so much. Globally, there are several Burma advocacy centres,
which perform an important role in therspd of information: nine in European
countries, the US, Canada, Japan and Austr&liBhey try to bring about change in the
country through human rights advocacy. In order to get important information,
cooperation with local NGOs is sought. Under the military regime of BSPP, which ruled
from 1962 till 1988, civil society, within the terms as we know it, was nearly absent.
When the SLORC regime came into force in 1988, economic liberalisation was
promoted, including the private sector. Thame to an abrupt end, however, in 1990
with the general elections, won so caraing by the opposition. From that moment,
state control tightened and the private and non-governmental organisations were
reduced to those, which were independaumt not allowed official accreditation, and
those heavily controlled by the state. Besides, there are up to roughly twenty NGOs,
mostly Christian and Muslim, working in the border areas on giving aid to the
refugees>® The accreditation is a means used by the government to maintain control
over the international NGOs willing to work in Burma/Myanmar. In order for these
foreign NGOs willing to operate within ¢hcountry itself, an agreement with the
government has to be closed. Theseeagents, the so-called Memorandums of

Understanding, are only obtained after aelawicratic negotiation process with the

151 BBC BurmeseBurma foregoes ASEAN chair: any closer to chan§&% News, July 2005,
www.bbc.co.uk/burmese/forum/story/2005/07

132 M. Purcell, Axe-handles or willing minions?: International NGOs in BurinaBCN, TNI (eds.),
1999, p.75

133G, Clarke, 1998, p.35
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ministry in question. The organisation applyiiog the agreement has to be permitted a
residence in the countfy? The residence permit is usually followed by a period of
delay, in which the government screens tinganization. Then, the negotiation process
with the ministry takes place before the request is finally approved by the special
committee*>® The entire procedure is a clear example of state control. This is the reason
why Aung San Suu Kyi called for the intatronal NGOs not to operate from within
Burma/Myanmar, because they would be tlependant on government’s scrutiny, or
even worse: they would be used Hye government's propaganda machine and
development would not reach those who need it the most. The question that makes it
very difficult to stay away for many inteational human rights and development NGOs

is, however, what to do with the worsenimgmanitarian situation the population is in.
Should they just be left on their owrfome NGOs have answered this question
negatively, arguing that the humanitarian crtbat is going on in the country has to be
stopped. In order to do that, these NGOs ugected themselves to the government
regime. Some of these have establishexl igh government-organised NGOs, the so-
called GONGOs, which are most of thetioaal NGOs in Burma/Myanmar. These
bodies were set up by the government mafatywelfare purposes and their agenda is
heavily influenced by the military governmént.Other international NGOs, however,
have remained independent and they nze&it of opposition and obstruction by the
military junta, in the form of stealing of development aid, very restrictive laws and
additional conditions for their functioning the country. Because of these obstructions,
these international NGOs have always been reluctant to meet with Aung San Suu Kyi’'s
National League for Democracy, despite selverquests from her side to have an open
dialogue on the required changes and theabtbe international NGOs in cranking up
these changes. According to the NLiDternational NGOs should not operate from
within Burma/Myanmar, until the political climate has changed sufficiently to allow
their independent functioning’ This reasoning could be rebutted by the argument that
(international) NGOs probably play a crucialeran establishing this political change.

Despite the fact that the best way to encourage the process of liberalisation and

%M. Purcell, in: BCN, TNI (eds.), 1999, p.81

155 1dem.

%M. Purcell, in: BCN, TNI (eds.), 1999, p. 86

57 Burma Center Nederlan@yaarom economische maatregel@@,June 2005, www.burmacentrum.nl
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democratisation is if it consefrom inside, the situation under the strict control by the
SLORC regime is not likely to change sodiherefore, a combination between internal
movement and internationgbressure must be used to get the process started.
International and national NGOs should furtkembine forces to mobilize people for
social change. The struggle of the Burmpseple for more protection and respect of
human rights has gained an international character already by the attention given to it by
the international media in ¢hlate 1980s. Change will not beached on a state level,
where there are once again too many other interests at stake, and the Burmese military
junta has often proven to la@ unreliable negotiation parmevithout any intention of

social and political reform. Both approaches of sanctions and constructive engagement
have not led to the required reform eithertHat sense, Aung San Suu Kyi is right in
stating that the reform has to come from within; it cannot be forced upon the Burmese
from the outside. Therefore, the change has to come from the people themselves,
facilitated by the independent NGOs, throude secretively spread of information,
human rights advocacy, humanitarian add the creation of public awareness.
Hopefully, the people of Burma/Myanmar have not become numb towards the political,
social and especially humanitarian situation they are in, which might be the worst
barrier for social change. Important on atemnational level is, however, to keep the
situation in the Asian country on the internatioagenda, if anything is ever going to be
achieved in this regard. And especially in this matter, national and international (human

rights) NGOs can use their inflnee to show their importance.

5. Conclusion

The ASEM Dialogue is a multilateral forunm which negotiations take place between
more than two parties. Because of its informal structure, and the Asian interest in
dealing with important matters informally and bilaterally, the Dialogue is not a
traditional negotiation pross, in which parties sit around the negotiation table
discussing matters of concern. The Dialogue is much more a format characterized by the
whole process besides the plenary disaumssin which important issues are being
discussed in the coulisses. The apptema of the Chinese government of the

62



appointment of the Special Representatofethe EU to deal with the issue of
Burma/Myanmar bilaterally is a good example of this.

Despite its informal character, this informality has not resulted in a acceptance of non-
state actors in the Dialogue yet: ASEM is still fully dominated by state parties. Non-
state parties, like NGOs have tried to set up parallel meetings, discussing the main
themes of the official meeting. Special unofficial meetings have been held on the issue
of human rights as well. These unofficial meetings have met quite some resistance of
mainly the Asian states. Vietnam, as the host country, tried to prevent the parallel NGO
meeting from taking place by requestingthiconditions for NGOs for registration,
restricting the amount of locations where tharallel meeting could take place, etc.
Especially Asian NGOs have ohaclear that they have trouble in raising matters, which
were considered to be critical to their Asian governments. Despite the fact that the
situation in most Southeast Asian nations shows an increase in the amount and
effectiveness of NGOs, the process of changais regard is still very slow. Through

the ASEM Dialogue, they hope to increaseithinfluence in the Asian region, with the

help of the European statesdanon-state actors. In this resp, the Dialogue serves as a
legitimization of the will of the Asian NGOw® increase their role in national policy
making. The cooperation or at least the diagvith European counterparts is part of
this legitimization. On the other hand, cocgtern between Asian and European NGOs
also serves the latter rather well. The reason is that international (read in this respect:
European) NGOs meet criticism regarding their legitimacy, since the Asian
governments argue that these organizatiars mainly Western based, protecting the
Western, individualistically oriented valuasd norms. These values and norms cannot
be applied to the Asian states, which are more paternalistic and community based.
Therefore, the influence of the NGOsplaiming these values should be limited as
well. Cooperation with Asia organisations, which do tsenore “Asian-like” norms

could contradict this argumentation.

Asian leaders use the same position to invalidate the practical application of the
universality of human rights. As long as tsue of human rights is considered to be an
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internal matter, other states do not have to act once violations occur and they will not be
criticised themselves for their policy either. Looking at the true meaning of the
universality of human rights, however, as gaifgdthose rights that were inserted in

the Universal Declaration of Human Righthis term includes the obligation upon
every state to act to protect human rights everywhere for everyone. Whether a society is
community or individually based is not an issue here. Several Asian states are still
hiding behind this argumentation in order not to be criticised themselves on their own
policy. It is advisable that Asian states recognize the importance of human rights
protection, not only on paper, but in practazewell. The same goes for the existence
and influence of non-state actors. Especiadigarding the protection of human rights,
these non-state actors haam important role to fulfil. Putting an issue on the
international agenda, as has been done in the case of Burma/Myanmar after 1988,
lobbying, human rights advocacy, prowisiof information and technical knowledge

and assistance, norm setting, etc, are all functions which are valuable to increase the
level of human rights protection in @ertain area. NGOshesuld use the powerful
mechanism of “naming and shaming” to gsere states to cooperate with a certain
action, treaty or body. The negotiation preg®f the Internatiomariminal Court has
shown that NGOs can be rather successfuking the means of pressure. However, the
success of NGOs in the negotiation processmtds the establishment of the ICC can
result in two opposing trends: either states are forced to recognize the role of NGOs on a
more permanent basis, or states have learned their lesson of allowing NGOs at the
official process and they will, from now on, be more reluctant in this respect. Which
ever it will be, it is hard to tell at this moment. The fact is that several Asian states fear
the influence of these non-state actors anekeflore, they have a policy of restricting

NGO presence and influence.

In the case of Burma/Myanmar, the fact that NGOs have used the international media to
put the issue of its violent regime under international attention has at least resulted in
the discussion of the matter on a state level, also in the ASEM Dialogue. In the case of
the military regime in the Southeast Asian coynthis is the most visible and effective

role that non-state actors can play: maintejrthe matter on the international agenda

and providing the required information, forciother states to acr at least condemn
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the regime. This has lead to a sanctionmegput on the country by amongst others the
European Union and the United States of America. In the country itself, where the space
for non-state actors to arise is very limited, ivésy hard for NGOs to further use their
influence to improve the level of hwn rights protection. However, in
Burma/Myanmar, as in other Southeast Ast@untries, international NGOs cooperate

with local NGOs to increase their pogkilp to influence the policies of the
government. Moreover, coalitions with states have appeared to be influential. The ideal
world order would be one, in which state and non-state actors are not opponents, but are
equal to each other, cooperating on matters such as human rights. Non-state actors like
NGOs have important roles to fulfil, whicare complementary to those of states.
Coalitions between states and NGOs fit very wrelthis picture. It is needless to say,

however, that we are still nowteenear this situation.

A step in the direction of more equabaperation between states and NGOs in the
ASEM Dialogue would be if European statwould take up this suggestion. The matter

of human rights dialogue between the ASEM states initiated on a governmental level is
rather stuck. On a state level, differencenterpretation of human rights norms, the
principle of non-interference and the femgainst Western (post-colonial) domination

are causes for mistrust between both “sides”, as are differences of opinion on the
realization of cooperain between both regions. Therefore, if European states want to
discuss matters of human rights with thAisian counterparts, the way to do so is
through the non-governmental organisations. dedpe fact that Asian states are rather
reluctant to allow NGOs to attend the official negotiation process, the situation in
Southeast Asia on the influence of NG@s government policy has slowly shown a
shift. Therefore, the chance that non-state actors will be accepted at the negotiation table
and using their influence, which is corsidble as was shown by the examples of
Amnesty International and Human Rights Watch, is larger than the chance that the issue
of human rights will be accepted by Asian etaBs an official pa of the Dialogue

when it is initiated by their European coupiarts. Those European states wanting to
discuss human rights should in this mdplet the NGOs do the “dirty work” in
lobbying for the issue and using their “naming and shaming” strategy to have the matter

discussed. The question that arises hése whether, studying the case of
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Burma/Myanmar, the discussion of humaghts protection on a state level in the
ASEM Dialogue will actually result in more protection as well. The Burma/Myanmar
case is a traditional case of state dominatiad isolation, violating human rights in
every possible way, being almost impervious towards international pressure and
allowing hardly any possibility for improvement of the situation in the near future. The
only sign that could be interpreted positively is the abandonment of the military junta of
the ASEAN presidency in 2006. Does internatlastate pressure with the assistance of

international and regional NGOs finallyweasome grip on the Burmese militaries?

Fact remains that true change towardsertmuman rights protection should come from
the inside with assistance from theutside and not the other way around. Only this
way, change will be sustainable. This mi& process should be initiated by non-state
actors and finally be taken over by officigdvernment policy. The ASEM Dialogue

could set this internal process in motion, baoly with the focus of European states on
the Asian non-state organisations. Hopefule Europeans are willing to take up this

role.
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